United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 





BRIEF FOR APPELLEE 





UNITED STATES COURT OF APPEALS 
-For The District Of Columbia Circuit 


PROGRESSIVE BUILDERS, INC., 
Appellant, 
v. 
DISTRICT OF COLUMBIA, 


Appellee. 


e 
@eeeeaeeoeveee eos eoeoeoeeceeeeeeeeneeoeeaee? 


DISTRICT OF COLUMBIA, 
Appellant, 
v. 
PROGRESSIVE BUILDERS, INC., 


Appellee. 


941 


No. 14,107 
United States Court of Amsontg 
For the 
District of Catmbia Cireyis 
FILED MAR 21 yq59 
< Zé 44) hon 
CLERK 


No. 14, 108 


Appeal From The United States District Court 
For The District Of Columbia 





CHESTER H, GRAY, 

Corporation Counsel, D.C., 
MILTON D. KORMAN, 

Principal Assistant 

Corporation Counsel, D.C., 
HUBERT B. PAIR, 

Assistant Corporation 

Counsel, D. C., 
OSCAR P. MAST, 

Assistant Corporation 

Counsel, D. C., 

Attorneys for Appellee District af 

Columbia, 

District Building, 

Washington 4, D. C. 





STATEMENT OF QUESTIONS PRESENTED 

The District Government construction contract involved provided, 
in part, (1) for liquidated damages for each calendar day of delay beyond 
the contract completion date, (2) for extensions of the time for completion 
of the contract upon written notice to the contracting officer within ten 
days of the commencement of any delay, setting forth the cause thereof, - 
(3) for the settlement of all disputes by the contracting officer and a right’ 
of appeal by the Contractor to the Commissioners of the District of 
Columbia, whose decision was to be final, (4) that no charge for any extra - 
work or material should be allowed unless ordered in writing by the con- 
tracting officer, and where the amount involved was $1, 000.00 or more, 
the written approval of the Commissioners was required, and (5) that before 
payment of the balance due under the contract, the Contractor was re- 
quired to furnish the District a release of all claims arising under the 
contract, "other than such claims, .if any, as may be specifically excepted 
by the Contractor from the operation of the release in stated amounts to 
be set forth therein." 


In the opinion of the District of Columbia, the questions presented 


1. Completion of the work having been delayed by the Contractor 
beyond the contract completion date and liquidated damages having been 


assessed, was not the Contractor, as a condition precedent to any re- 
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covery by it of the liquidated damages assessed, obligated to prove com- 
pliance with the contract provision requiring written notice of the causes 
of delay? 

2. Since all the matters on which the Contractor based its claims 
for damages for breach of contract were the subjects of disputes arising 
under the contract, was not the Contractor, by reason of its failure to 
pursue the administrative procedure prescribed in the contract for the 
settlement of disputes, barred from any recovery thereon? 

3. In the absence of proof of an order in writing by the contract- 
ing officer and the written approval of the Commissioners, was not the 
Contractor barred from any recovery for the cost of extra work and material 
which he allegedly furnished? 

4. The Contractor fia failed to specifically except from the 
operation of the release it gave to the District upon final payment its claim 


for extra concrete in the amount of $6,620.00, did not the court below err 


in giving judgment for the amount of such claim? 
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COUNTER-STATEMENT OF THE CASE 
Progressive Builders, Inc., appellant in No. 14,107 and appellee 
in No. 14,108, will be referred to herein as the "Contractor". The 
District of Columbia, appellee in No. 14, 107 and appellant in No. 14, 108, 
will be referred to as the "District". 
The Contractor's statement of the case, although correct in part, 


is inaccurate and incomplete. The following is, therefore, submitted 


as the District's counter-statement of the case. 
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This is an appeal by the Contractor and a cross-appeal by the 
District from a judgment (App. 36a) in an action by the Contractor for 
damages and other relief for the alleged breach of a contract dated 
March 14, 1949. The contract was for the construction of four open 


preliminary sedimentation tanks, "Unit 2A", and four sludge digestion 


tanks, "Unit 4A", Sewage Treatment Plant Extension, Blue Plains, D. C. 


(App. 25a, 37a). 

Pursuant to Article 1 of the contract, written notice to proceed 
was served upon the Contractor requiring the commencement of the work 
on May 4, 1949 and its completion within 640 consecutive calendar days 
thereafter. February 2, 1951 was accordingly the contract completion 
date. By Article 9 of the contract, provision was made for extensions 
of time and, in accordance with the procedures therein prescribed, the 
contract completion date was extended to May 3, 1951. Provision was 
also made in Article 9 for liquidated damages for each calendar day of 
delay until the contract work was completed and accepted. By Section 4 
of the special stipulations, the amount of liquidated damages was fixed at 
$100.00 for each calendar day of delay (App. 41a-43a). 

The Contractor did not at any time subsequent to May 3, 1951 and 


prior to March 4, 1952, apply to the contracting officer for an extension 


of time for completion of the contract work (App. 29a). 
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The contract work was completed and accepted by the District on 
March 4, 1952, which was 306 calendar days after the contract completion 
date as extended (App. 25a, 44a). 

On March 5, 1952 the Contractor, in writing, requested of the con- 
tracting officer of the District an extension until March 5, 1952 of time 
for the completion of the work. On March 12, 1952 the request was de- 
nied (App. 29a, 35a, 54a). Atfinal settlement of the balance due the Con- 
tractor, liquidated damages in the amount of $30, 600. 00 was deducted 
therefrom (App. 27a). 

During the performance of the contract work, there were disputes 
between the Contractor and the District concerning tests of equipment and 
installations (App. 46a, 47a, 49a, 51a, 53a). | There were also disputes as 
to whether the filter beds beneath the relief valves were properly installed 
(App. 45a, 49a, 50a), whether the gas dome tests were possible of ac- 
complishment under the design of the tanks (App. 52a, 56a), and as to the 
responsibility of the Contractor for the correction of conditions disclosed 
on inspections (App. 43a, 50a, 52a). 

Article 15 of the contract provides that all disputes concerning 
questions arising under the contract shall be decided by the contracting 
officer subject to appeal, within thirty days, by the Contractor to the 
Commissioners of the District of Columbia. It was conceded by the Con- 


tractor that it did not pursue the administrative procedure prescribed in 
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Article 15 for the settlement of any such disputes (App. 31a, 43a). 

On March 17, 1952 the Contractor filed with the contracting officer 
a claim for $6, 620.00 for extra concrete work allegedly installed at the 
direction of the District. The claim was denied by the contracting officer 
on March 22, 1952 (App.: 35a) and on April 10, 1952, the Contractor ap- 
pealed to the Commissioners, but the Commissioners took no action on 
such appeal (App. 35a). 

Before payment of the balance due under the contract, the Con- 
tractor, as required by Article 16(d) of the contract, executed and de- 
livered to the District a release reading, in part, as follows: 

“Except claims for liquidated damages im- 
properly deducted in the sum of $30,600. Except 
claim for additional costs for extra work in the 
sum of $75,000 by reason of the requirement to 
re-do work previously properly performed; cost 
of attempting to comply with tests called for and 
which were impossible to perform under the de- 
sign called for; modify design and performing 
tests under modified design."" (App. 44a-45a). 

The action below was commenced on a complaint alleging three 
separate causes of action. In the first, the Contractor demanded $30,600, 
representing the amount deducted as liquidated damages for 306 calendar 
days of delay. In the second, the Contractor demanded $100, 282. 35 for 
alleged breach of contract. In the third cause of action, the Contractor 


demanded $6, 600. 00 for the value of extra concrete allegedly installed at 


the direction of the District (App. 6a-20a). 
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The court below found with respect to the first cause of action that 
the Contractor, having failed to comply with the provisions of Article 9 of 
the contract governing extensions of the contract completion date, was not 
entitled to recover the liquidated damages assessed (App. 29a). 

In disposing of the second cause of action, the court below denied 
any recovery because of the Contractor's failure to pursue the adminis- 
trative procedure provided by Article 15 of the contract for the settlement 
of disputes. 

On the third cause of action, the court below found that the Con- 
tractor furnished and installed extra concrete of a value of $6,620.00, and 
that the installation of such concrete was ordered in writing by the con- 
struction engineer in exercise of authority vested in him by Section 1.10 
of the specifications which is concerned with excavations below normal 
grade (App. 32a). 

The trial court found to be without application Articles 3 and 5 of 
the contract which provide that no charge for any extra or additional work 
or material shall be allowed unless ordered in writing by the contracting 
officer; and that, where the amount involved is $1,000 or more, the written 
approval of the Commissioners would be required (App. 31a, 32a). 


The trial court then entered judgment for the Contractor in the 


amount of $6,620.00 (App. 36a). 
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SUMMARY OF THE ARGUMENT 

Proof of compliance by the Contractor with the procedure pre- 
scribed by Article 9 of the contract for extensions of the contract com- 
pletion time, because of excusable causes of delay, was a condition 
precedent to any extension of time and to the recovery of the liquidated 
damages assessed. 

All of the items: upon which the Contractor based its claim for 
damages for breach of contract were the subjects of the disputes concern- 
ing questions arising under the contract. The Contractor, having failed 
and refused to pursue the administrative procedure prescribed by 
Article 15 of the contract for the settlement of disputes, was not entitled 
to recover any of the damages alleged. 

The provisions of Articles 3 and 5 of the contract controlled any 
right of the Contractor to recover $6,620.00 for extra concrete. In the 
absence of any showing that such extra concrete was ordered in writing 
by the contracting officer and approved in writing by the Commissioners, 
as required by Articles 3 and 5 of the contract, the Contractor was not 
entitled to recaver on its claim in the third cause of action. Moreover, 
the Contractor having failed specifically to except from the operation of 
the release it gave to the District any claim in the stated amount of 


$6,620.00, the District was relieved of any liability in respect to such 


claim. 



































Because of its failure to follow the pro- 
cedure prescribed for obtaining ex- 
tensions of the contract completion 


time, the Contractor is not entitled 


Pissastecmiad Mt isda thst cast octliataiay 


to recover the liquidated damages 
assessed. 


Article 9 of the contract provides for extensions of time for causes 


of delay specified therein 

™ * * * if the contractor shall, within ten (10) 
days from the beginning of any such delay (unless 
the contracting officer, with the approval of the 
Commissioners, shall grant a further period of 
time prior to the date of final settlement of the 
contract) notify the contracting officer in writing 
of the causes of delay * * *."* (App. 43a) 

Pursuant to the provisions of Article 9, quoted in part above, the 
contract completion date was, at the request of the Contractor, extended 
from February 2, 1951 to May 3, 1951. It is, however, undisputed in the 
record that the contract work was not actually completed and accepted by 
the District until March 4, 1952, which was 306 days after the expiration 
of the contract completion date as extended (App. 25a). 

The court below found that the Contractor did not at any time dur- 
ing the period beginning May 3, 1951 and ending March 4, 1952 apply to 


the contracting officer for a further extension of the contract completion 


time, although, as evidenced by the fact that it did give the required notice 
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and was granted a 90-day extension from February 2, 1951 to May 3, 1952 
(App. 29a), the Contractor knew that compliance with the provisions of 
Article 9 was a condition precedent to any further extension of time. 

On March 5, 1952, one day after the contract work was completed 
and accepted by the District, the Contractor applied to the contracting 
officer for an extension of time to March 5, 1952. The trial court held 
that such application for extension of time did not meet the requirements 
of Article 9 of the contract, which requires, as a condition precedent to 
any extension of time, written notice within ten days from the beginning 
of any delay of the causes of such delay (App. 29a, 43a). 

In so deciding, the trial court relied upon the decision of this Court 
in United States v. Cunningham, 1941, 75 U. S. App. D. C. 95, 125 F. 2d 
28. In that case the question presented was whether oral notice to the 
contracting officer of the causes of delay, admittedly given by the Con- 
tractor, was the equivalent of a notification "in writing of the causes of 
delay" as required by the delays-damages article of the Federal Govern- 
ment contract there involved, which contract provision is the same in all 
essential respects as the contract provision involved in the instant case. 
This Court, in holding that oral notice was not the equivalent of written 
notice and that the written notice requirement must be complied with, 


stated: 


"The reasoning in these cases seems to be 
that a provision in a contract of the nature we are 
discussing is a condition precedent, compliance 
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> with which must be shown; and this is true 
because it must be assumed that the parties 
in inserting the provision attached both value 
and importance to its precise terms. In 

‘ such circumstances, 'The court is not at 

‘ : liberty, either to disregard words used by the 
parties, descriptive of the subjectmatter, or 
of any material incident, or to insert words 

» which the parties have not made use of.' 
Harrison v. Fortlage, 161 U. S. 57,63, 16S. 
Ct. 488,489, 40 L. Ed. 616. See also Norring- 
ton v. Wright, 115 U. S. 188, 6S. Ct. 12, 29 


» L. Ed. 366; Filley v. Pope, 115 U. S. 213, 
m 6S. Ct. 19, 29L. Ed. 372. ***" 


The Contractor has gone to extreme lengths in its brief (pp. 29-39) 
in an effort to show that the question involved in the case at bar was not 
passed upon by this Court in the Cunningham case. The question is the 
same in both cases, i.e., is the provision in the contract requiring the 


Contractor, within ten days from the beginning of any delay, to notify the 


» 

contracting officer in writing of the causes of delay a condition precedent 
: to the extension of the contract completion time so as to avoid the assess- 
> ment of liquidated damages. This Court in the Cunningham case and the 
: trial court in the instant case, upon sound grounds and reasoning, 
o answered this question in the affirmative. The effort of the Contractor 


to becloud this simple issue and to show the inapplicability of the decision 
of this Court in the Cunningham case by making assumptions of fact not 
supported by the evidence and by applying legal principles not here involved 


is too obvious to require answer. 
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It is respectfully submitted that the trial court committed no error 
in denying the Contractor the recovery of the liquidated damages deducted 


by the District. 


Il 


The Contractor is barred from recovery on 
its claim for damages resulting from 
alleged breach of contract because of its 
failure to present its claim to the con- 


tracting officer and pursue the adminis- 


trative procedure provided by the contract. 


Paragraph 2 of the special conditions of the contract, . which pre- 
scribes the authority of the engineer to decide questions which may arise 
in connection with the work under the contract, provides in pertinent part 
as follows: 


" * * * The contractor shall have the right of 
appeal in the event of disagreement with the de- 
cision of the Engineer. (Article 15, Form of Con- 
tract.) (App. 85a) 


Article 15 of the contract provides: 


"Article 15. Disputes -- Except as otherwise 
specifically provided in this contract, all disputes 
concerning questions arising under this contract 
shall be decided by the contracting officer subject 
to written appeal by the contractor within thirty 
(30) days to the Commissioners, whose decision 
shall be final and conclusive upon the parties there- 
to. Inthe meantime the contractor shall diligently 
proceed with the work as directed."" (App. 39a) 


The matters of which the Contractor complained and upon which it 









































based its claim in the second cause of action for damages for breach cf 
contract were the subjects of disputes between the Contractor and the 


District which arose during the performance of the contract work. Such 


disputes were concerned with the performance of various tests of equipment 


and installations (App. 46a, 47a, 49a, 51a,53a). There were also disputes 
as to whether the filter beds beneath the relief valves were properly con- 
structed (App. 45a, 49a, 50a), whether the gas dome tests were possible of 
accomplishment under the design of the tanks (App. 52a, 56a), and as to 
the responsibility of the Contractor for the correction of the conditions 
disclosed on inspections (App. 43a, 50a, 52a). 

The trial court found that the Contractor made no claim against the 
District for damages resulting from the alleged breach of contract until 
the filing of this suit; that it was conceded by the Contractor that it did not 
proceed in accordance with the requirements of Article 15 of the contract; 
and that no cause has been given for the failure of the Contractor to pursue 
the administrative procedure therein provided (App. 3la). The trial court 
then held that, in view of this failure to pursue the prescribed adminis- 
trative procedure, the Contractor is barred from recovering on the second 
cause of action and cited as authority for its ruling the decision of the 
Supreme Court of the United States in United States v. Blair, 1944, 321 


U. S. 730, 88 L. Ed. 1039, and the decision of this Court in United States 


v. Cunningham, supra (App. 31a). 





In the Blair case, supra, it appeared that the United States Court of 
Claims had awarded the contractor $79, 661. 56 damages for extra labor and 
materials, excess wages, and miscellaneous costs found to be the result 
of unauthorized acts, rulings and instructions of the Government's super- 
intendent and his assistant. As a basis of its award the Court of Claims 
found that such acts, rulings and instructions were unreasonable and in 


many instances arbitrary, capricious and so grossly erroneous as to imply 


bad faith. The Supreme Court, however, in reversing the decision of the 


Court of.Claims, said that, assuming without deciding that the actions com- 
plained of were unauthorized, unreasonable and arbitrary, it could not 
conclude that recovery of the resulting damages was proper in that case. 
In support of its view the Supreme Court, after quoting the provisions of 
Article 15 of the Federal Government contract there involved, which are 
the same in all essential respects as the provisions of Article 15 of the 
contract involved in the case at bar, stated that all of the items on which 
the recovery of $79,661.56 was based were the subject of "disputes con- 
cerning questions arising under this contract" [emphasis supplied]; that 
the contractor appealed to the contracting-officer some-of the decisions 
or instructions of the Government superintendent; that he did not appeal 
to the head of the department or his authorized representative the adverse 
rulings of the contracting officer; that in some cases he did not even ap- 


peal to the contracting officer with respect to items which were the 











subject of sharp dispute; and that when the contracting officer could be 
said to have acquiesced in the superintendent's ruling, no attempt was 
made to appeal further to the departmental head. The Supreme Court 
then stated: 


"Respondent has thus chosen not to follow 
‘the only avenue for relief,’ United States v. 
Callahan Walker Construction Co., 317 U. S. 56, 
61, 87 L. Ed. 49,53, 63 S.Ct. 113, available for 
the settlement of disputes concerning questions 
arising under this contract. In Article 15 the 
parties clearly set forth an administrative pro- 
cedure for respondent to follow. Such a procedure 
provided a complete and reasonable means of 
correcting the abuses alleged to exist in this case. 
Arbitrary rulings and actions of subordinate 
officers are often adjusted most easily and satis- 
factorilly by their superiors. Furthermore, 
Article 15 provided the Government with an op- 
portunity to mitigate or avoid damages by correct- 
ing errors or excesses of its subordinate officers. 
Having accepted and agreed to these provisions, 
respondent was not free to disregard them without 
due cause, accumulate large damages and then 
sue for recovery in the Court of Claims. Nor can 
the Government be so easily deprived of the benefits 
of the administrative machinery it has created to 
adjudicate disputes and to avoid large damage claims." 


It is thus seen that in the Blair case, as in the instant case, the 
claim was for damages resulting from alleged breach of contract. The 
facts and contract provisions upon which the Supreme Court denied 
recovery in the Blair case and those upon which the trial court denied 


recovery in the instant case are the same in all material respects. The 


decision in the Blair case is, therefore, controlling in respect to the 
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case at bar. 

Here the Contractor, in its brief (pp. 36-52), argues that it was 
not required to submit its claim to the contracting officer or to appeal the 
decision of the contracting officer to the Commissioners because (1) 
claims for unliquidated damages for breach of contract are not "under" 
the contract, (2) general statutes limit the authority of admintatuative 
officers to the application of funds solely for the purpose appropriated, 
(3) statutes of the District of Columbia limit the authority of the Com- 
missioners to settlements not exceeding $10,000.00, and (4) the sub- 
mission to the contracting officer and appeal procedure in the present 
instance was futile. This whole argument of the Contractor is made for 
the purpose of convincing this Court that the Contractor's claim, which it 
characterizes as a claim for “unliquidated"* damages, is not controlled 
by the decision of the Supreme Court in the Blair case, supra. This 
argument is fallacious because the Contractor's claim is not a claim for 
"unliquidated" damages but is a claim provided for by the contract itself. 
It is a claim contemplated by Article 15 of the contract because it in- 
volved "disputes" concerning "questions" arising "under" the contract 
which are required by that Article to be decided by the contracting officer 
subject to written appeal as therein provided. The fact that the claim 


is based on an alleged breach of contract does not remove it from the 


requirements of Article 15 of the contract. Any disagreement between 
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the parties to the contract with respect to a matter relating to the ob- - 
ligation thereof would constitute a "dispute" concerning a "question" 
arising "under" the contract within the broad meaning of these terms as 
used in Article 15 of the contract, and as interpreted by the Supreme 
Court in the Blair case, supra. 

Furthermore, insofar as the Contractor's claim involves costs 
and expenses of performing corrective work, the contract provides 
specifically for the basis of the claim. Article 6(c) of the contract pro- 
vides that if the District considers it necessary or advisable to make an - 
examination of work already completed by removing or tearing out the — 
same, the Contractor shall furnish the necessary facilities, labor and 
material; and that if such work is fourm defective it shall be corrected at 
the expense of the Contractor, otherwise the Contractor would be allowed 
the costs thereof in the manner provided in Article 3 of the contract 
(App. 43a,44a). Article 3 of the contract provides that if changes 
ordered by the contracting officer cause an increase or decrease in the 
cost of performing the work under the contract, or in the time required for 
its performance, an equitable adjustment shall be made and the contract 
shall be, accordingly, modified in writing. Therefore, any claim which 
the Contractor could have arising out of the performance of such work 


would have to be based upon the ground that it was entitled to an equitable 


adjustment of the contract price under the provisions of Article 3 of the 








contract. Any such claim of the Contractor is specifically provided for 
under Articles 3, 6(c) and 15 of the contract, and therefore not a claim 
for "unliquidated" damages. 

In any event, since the Contractor's claim, as shown above, is a 
claim provided for under the contract, the general statutes and the statutes 
of the District of Columbia cited by the Contractor are not applicable to the 
question here presented. 

But assuming, for the sake of argument, that the Contractor's 
claim may be classified as a claim for "unliquidated" damages for the 
purpose of Section 1-904, D.C. Code, 1951, such claim would be barred 
because of non-compliance with the provisions of the Act of February 28, 
1933 (47 Stat. 1370), D.C. Code, 1951, § 12-208), which provides: 

"No action shall be maintained against the 
District of Columbia for unliquidated damages tg _ 
person or property unless the claimant within six 
months after the injury or damage was sustained, 
he, his agent, or attorney gave notice in writing 
to the commissioners of the District of Columbia 
of the approximate time, place, cause, and cir- 
cum stances of such injury or damage: Provided, 
however, That a report in writing by the Metro- 
politan police department, in regular course of 
duty, shall be regarded as a sufficient notice under 
the above provision." 

The Contractor's argument (pp. 49,50) that the submission of its 


claim for damages to the contracting officer and compliance with the 


appeal procedure as required by the contract would have been futile within 





the meaning of the Supreme Court's statement in United States v. Blair, 


1944, 321 U. S. 730,736, 88 L. Ed. 1039, supra, is not well founded. 


The basis of the Contractor's argument in this respect is that since it had 
appealed to the Commissioners from the contracting officer's adverse de- 
cision on its application made March 5, 1952, for an extension of contract 
time until March 5, 1952, and that for a period of two years no hearing 
before the Commissioners was had on that claim, the appeal procedure was 
futile. This argument is not only misleading but it is wholly without 
substance. 

Since nowhere in the record does it appear that the Contractor, at 
any time, submitted any claim for damages to the contracting officer, 
there was, consequently, nothing presented to the contracting officer upon 
which he could make a decision from which there could be an appeal. 
Moreover, the fact, if it be afact, that a hearing on the Contractor's 
appeal with respect to the application for an extension of contract time 
was delayed for a period of two years established nothing which could 
excuse the Contractor's failure to pursue the administrative procedure 
provided by Article 15 of the contract. Certainly, it does not establish 
that it would have been futile to submit the many disputes to the contract- . 
ing officer, and to appeal any adverse decision to the Commissioners. 

The reason for this is almost too clear for discussion. The Contractor 


could not have known in 1951 when the disputes arose that, after the 





completion and acceptance of the contract work on March 4, 1952, an 
appeal filed on April 10, 1952 would not be heard for a period of two years. 
In other words, it is obvious that the Contractor had no intention of filing 
any claim for damages until it filed this suit and that its argument with 
respect to the futility of filing such a claim with the contracting officer 
and pursuing the administrative procedure, required by Article 15 of the 
contract, is without substance. 

It follows, therefore, that the Supreme Court's decision in the 
Blair case, supra, is controlling in the instant case, and that the trial 
court committed no error when it denied recovery on the Contractor's 


claim for damages for an alleged breach of contract. See also, in this 


connection, United States v. Cunningham, 1941, 75 U. S. App. D. C. 95, 


125 F. 2d 28, supra, which is also applicable to the case at bar because of 
the nature of the claims and the similarity of the contract provisions 
involved. 

Accordingly, the trial court did not commit error in its denial of 


recovery on the claim in the second cause of action. 
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The Contractor's claim for extra concrete 
de is governed by Articles 3 and 5 of the 
| contract and not by Section 1.10 of the 


specifications as held by the trial court. 


The trial court, in allowing recovery on the Contractor's claim 
for extra concrete, held that this work was done under the provisions of 
Section 1.10 of the specifications and that, for this reason, the pro- 
visions of Articles 3 and 5 of the contract do not apply (App. 31a, 32a). 
These provisions read as follows: 


"Section 1.10 Excavations Below Normal Grade. 
-- If, in the opinion of the engineer, the material 
at or below the normal grade of the bottom of the 
trench or other excavation is unsuitable for foun- 
dation it shall be removed to such depths and widths 
as he may direct and be replaced by the contractor 
with suitable material. Earth excavation ordered 
below said grade by the engineer shall be paid for 
under Item 1b." 


"Article 3. Changes. The contracting officer 
may at any time, by a written order, and without 
notice to the sureties, make changes in the draw- 
ings and/or specifications of this contract and within 
the general scope thereof. If such changes cause 
an increase or decrease in the cost of performing 
the work under this contract, or in the time required 
for its performance, an equitable adjustment shall 
be made and the contract shall be modified in writ- 
ing accordingly. No change involving an estimated 
increase or decrease of One Thousand Dollars or 
more shall be ordered unless approved in writing 
by the Commissioners. Any claim for adjustment 
under this article must be made in writing to the 
contracting officer within (10) days from the date the 
change is ordered: Provided, however, That the 





contracting officer, if he determined that the facts 
justify such action, may receive and consider, and 
adjust any such claim made at any time prior to the 
date of final settlement of this contract. If the 
parties fail to agree upon the adjustment to be made 
the dispute shall be determined as provided in 
Article 15 hereof. Nothing provided in this article 
shall excuse the contractor from proceeding with 
the prosecution of the work so changed." 


“Article 5. Extras. Except as otherwise 
herein provided, no charge for any extra, or ad- 
ditional work or material will be allowed unless the 
same has been ordered in writing by the contracting 
officer under the authority of Article 3 or 4 of this 
contract and the price or the basis for payment 
stated in such order; nor will payment be allowed 
for any work performed or material furnished which 
is not in strict compliance with every applicable pro- 
vision of this contract." (App. 39a, 40a) 
In holding that this work was done under the provisions of 
Section 1.10 of the specifications and that the provisions of Articles 3 and 
5 of the contract do not apply, the trial court necessarily had to conclude 
that the ordering of the extra concrete was within the authority of the 
"Engineer" as contained in said Section 1. 10 and that the one who did the 
ordering was the "Engineer" within the meaning of that section. 
It is the position of the District that the installation of the extra 
concrete was extra work and materials within the purview of Articles 3 


and 5; that a change in specifications was involved which required a change 


order in writing by the contracting officer; and that, since the amount in- 


volved was $1,000.00 or more, the written approval of the Commissioners 





was mandatory. 

The soundness of this position of the District that the ordering of 
the extra concrete was not within the authority of the engineer under 
Section 1.10 of the specifications is clearly shown by an analysis of this 
section in relation to the other pertinent provisions of the specifications 
which are contained in Sections 1.12, 1.13 and 3.1 (App. 86a, 87a). It 
is important to note that Section 1.10 is one of the sections of the speci- 
fications dealing with earth excavation (including refilling); that the basis 
of the prices to be paid for the work to be performed in connection with 
earth excavation (including refilling) is provided for in Section 1.13 of 
these specifications; that the only prices provided for in connection with 
the subject matter of Section 1.10 of the specifications are those contain- 
ed in the schedule of prices under Item 1b for earth excavtion below 
normal grade (including refilling if material is suitable) at a unit price of 
$15.00 per cubic yard, and Item 3 for gravel refilling below grade (when 
Item 1a excavated material is not satisfactory for refilling) at a unit price 
of $6.00 per cubic yard; that the concrete work is provided for in an 
entirely different and unrelated division of the specifications and is to be 
paid for under Item 4a of the schedule of prices at the unit price of $40.00 
per cubic yard; and that there is no reference anywhere in the specifications 


providing that concrete may be substituted as "suitable material" as that 


term is used in Section 1.10, or to the payment therefor of the concrete 





unit price of $40.00 per cubic yard as provided in Item 4a of the schedule 
of prices. With this background in mind, the lack of authority of the 
engineer under Section)1. 10 of the specifications to substitute "suitable 
material" for “unsuitable material", and the price to be paid therefor, is 
made clear by a reference to the provisions of Sections 1.10, 1.12, 1.13 
and 3.1. 

The authority of the enginéer under Section 1.10 of the specifi- 
cations is to order the removal of material at or below the normal grade 
of the trench or other excavation which is unsuitable for foundation and to 
have the same replaced by the Contractor with "suitable material". This 
section also provides that the excavation ordered below normal grade 
shall be paid for under Item 1b. 

Section 1.12, entitled "Measurement", provides as follows: 

"The quantity of earth excavation to be paid 
for under Item 1b shall be the number of cubic 
yards of material, exclusive of that measured and 
paid for as rock, that would have been removed if 
the excavation were everywhere carried exactly 


to the limits prescribed." 


Section 1.13 provides that the lump sum and unit price agreed upon 


under Items 1a and lb, respectively, shall include compensation, among 


other things, for all labor, materials and equipment required for all earth 
excavation and refilling. This section further provides: 
"When materials excavated under Item la are 


of satisfactory quality for use as refilling below 
normal grade, and are available within the contract 





m site, the Contractor shall place such material 
as specified under Section 3.1 without additional 


compens ation. 


7 ‘When materials excavated under Item la are 

unsatisfactory for use as refilling below normal 

grade, the Contractor shall furnish and place 

gravel refilling as directed by the Engineer, pay- 

ment for which shall be made under Item 3." 
Emphasis supplied] 


The provisions of the specifications providing for gravel refilling 
below normal grade are as follows: 
"GRAVEL REFILLING BELOW NORMAL GRADE 


"Note: Payment under Item 3 shall not apply 
to materials excavated under Item la available 
within the Contract Site and satisfactory as refilling 
material. 


"Section 3.1 General -- When excavations be- 
low the normal grade of the bottom of the trench or 
other excavation are required by the Engineer, and 
he directs that they shall be refilled with gravel, 
then the gravel shall be of quality approved by the 
Engineer and shall be spread in thin layers not Qver 
4 in. in thickness, thoroughly moistened and rammed 
or rolled as directed. The measurement of gravel 
refilling shall be made {n place in the work, and the 
price herein agreed upon under Item 3 shall include 
compensation for furnishing and placing the gravel, 
ramming, rolling and all other work incidental thereto. 


"Crushed stone of approved size may. be substituted 
for gravel required for refilling. " 


There is no provision in the pertinent specifications which gave 


the engineer authority to substitute for earth refilling any type of 


material other than gravel or crushed stone, except Section 1.6 of the 
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specifications, entitled ''Unauthorized Excavation", which reads: 
"If the! bottom of any excavation be taken 
out beyond the limits shown on the drawings 
or prescribed by the Engineer, it shall be re- * 
filled at the Contractor's expense with concrete = 
or other acceptable material, which latter shall 
be placed in 4-inch layers and thoroughly rammed, 
using 2 men ramming to 1 man shoveling." 
[Emphasis supplied] + 
The payment for concrete as a substitute for earth, gravel or crushed 
stone as called for under the specifications is not payment for a "suitable “ 
material" as provided by Sections 1.10, 1.13 and 3.1 of the specifications. 
The substitution of concrete for the types of materials required » 
by the provisions of the specifications was a material variation in the re- 


quirements of the specifications and constituted a change in the specifi- 


cations which, as pointed out above, can only be ordered by the contract- : 
ing officer under the authority of Article 3 of the contract and, because of : 
the amount involved, it was required that the change be approved in writing : 
by the Commissioners. Such a substitution clearly was a change beyond - 
the authority of the engineer or the construction engineer. While the ‘ 
engineer had the authority to substitute the types of materials provided 
for in the specifications, he did not have any authority to order the substi- ‘ 
tution of an entirely different class of material. This could be done only ' 
by the contracting officer as provided in Articles 3 and 5 of the contract. ay 
| Moreover, if it is assumed 9™{ arguendo, though not admitted, that es : . 
" the substitution of concrete was within the authority of the engineer under “S © 
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Section 1.10 of the specifications, the one who allegedly ordered such a 
substitution was not the "Engineer" nor the constracting officer, but was 
the "Construction Engineer" or "Chief Inspector" (App. 55a, 64a, 78a, 
79a, 80a). 

It is submitted that the foregoing clearly shows that, even if the 
extra concrete work was done as alleged by the Contractor, it was not 
done under authority of the provisions of Section 1.10 of the specifications. 
This being so, the Contractor's claim is controlled by the provisions of 
Articles 3 and 5 of the contract. It is judicially well settled that there 
must be compliance with the requirements of Articles 3 and 5, specifi- 
cally, that any change in the plans and specifications must be ordered by 
the contracting officer in writing and where, as here, the amount involved 
is in excess of $1,000.00, such change must be approved in writing by the 
Commissioners. See Plumley v. United States, 226 U. S. 545, 57 L. Ed. 
342, where the Supreme Court stated as follows: 

"The other items for extra work were properly 
disallowed. The contract provided that changes in- 
creasing or diminishing the cost must be agreed on 
in writing by the contractor and the architect, with 
a statement of the price of the substituted material 
and work. Additional precautions were required if 
the cost exceeded $500. In every instance it was 
necessary that the change should be approved by the 
Secretary. There was a total failure to comply 
with these provisions, and though it may be a hard 


case, since the court found that the work was in fact 
extra and of considerable value, yet Plumley cannot 





recover for that which, though extra, was not: 
ordered by the officer and in the manner required 
by the contract." 
Manifestly, therefore, the trial court erred in deciding that the 
claim of the Contractor on the third cause of action was controlled by 
Section 1.10 of the specifications rather than by Articles 3 and 5 of the 


contract, and erred in finding for the Contractor thereon. The judgment 


should, therefore, be reversed. 


IV 


The Contractor's claim for extra concrete is 
also barred by the operation of the release 
furnished the DisGiet in connection with 


final payment because such Claim was not 


excepted from the release. 
Article 16(d) of the contract provides: 


"Upon completion and acceptance of all work 
required hereunder, the amount due the contractor 
under this contract will be paid upon the presen- 
tation of a properly executed and duly certified 
voucher therefor, after the contractor shall have 
furnished the District with a release, if required, 
of all claims against the District arising under and 
by virtue of this contract, other than such claims, 
if any, as may be specifically excepted by the con- 
tractor from the operation of the release in stated 
amounts to be set forth theréin."' (App. 44a) 

| Emphasis supplied] 


After completion and acceptance of the contract work by the 
District on March 4, 1952, and in connection with the payment of the 


balance due under the contract as determined by the District, the Con- 
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tractor furnished the District with a release, as provided by Article 16(d) 


of the contract quoted above. The release reads in pertinent part as 


follows: 


"Except claims for liquidated damages im- 
properly deducted in the sum of $30,600. Except 
claim for additional costs for extra work in the 
sum of $75,000 by reason Of the requirement to 
re-do work previously properly performed; cost 
of attempting to comply with tests called for and 
which were impossible to perform under the de- 
sign called for; modify design and performing 
tests under modified design." 


It is obvious that the above-quoted exception to the release neither 
specifically excepts the Contractor's claim for extra concrete in a stated 
amount as required by Article 16(d) of the contract, nor contains language 
which could reasonably be interpreted as even referring to the Contractor's 
claim for extra concrete. 

While the Contractor did except from the operation of the release 


its claim for the recovery of liquidated damages in the amount of $30, 600 


_which the District deducted, and its claim for damages for an alleged 


breach of contract in the amountof $75,000, significantly enough, the Con- 
tractor did not except from the operation of such release any claim for 
extra concrete in the amount of $6,620.00 or in any other amount. 

The Supreme Court of the United States and the United States Court 
of Claims have rendered decisions involving substantially the same pro- 


visions as those contained in Article 16(d) of the contract and the release 


here involved. Such decisions have uniformly held that the release, 
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executed in pursuance of such requirements of a Government construction 
contract, settled all disputes with respect to claims against the Govern- 
ment arising under and by virtue of the contract, other than claims specifi- 
cally excepted from the operation of the release in stated amounts set 
forth therein as provided by Article iS(d) of the contract. See United 
States v. Cramp & Sons Ship & Engine Bldg. Co., 206 U. S. 118, 126-128, 
51 L. Ed. 983. See also Coupe Construction Co., et al. v. United States, 
134 C. Cls. 392, 399; Pearson, Dickerson, Inc., et al. v. United States, 
115 C. Cls. 236, 263; Jacobson Brothers Co. v. United States, 98 C. Cls. 
1, 24; and Carlin Construction Co. v. United States, 92C. Cls. 280, 303- 
305. 

Here the Contractor, having released the District from any claim 
which it might have had for extra concrete, was clearly not entitled to main- 
tain its claim in the third cause of action. Accordingly, for this ad- 
ditional reason, the decision of the trial court on the third cause of action 


should be reversed. 


CONCLUSION 


In view of the foregoing, the District respectfully submits that: 
1. The judgment of the trial court on the first and second causes 
of action should be affirmed; and 


| 
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(2) The judgment of the trial court on the third cause of action 


1 should be reversed. 
- 
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For THE DISTRICT OF COLUMBIA. 


PROGRESSIVE BUILDERS, INC., 
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BPRNARD J. GALLAGHER 
505 Union Trust Bldg. 


Max E. GREENBERG 
14 Broadway 
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VERNON WEST 
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Action for: 
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July 23 
July 23 
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Proceedings 
Complaint, appearance filed 


Summons, copies (1) and copies (1) of Complaint 
issued Served 7-26-54 

Motion of deft. to dismiss Ist, 2nd and 3rd cause of 
action; C/M 8-12-54; P. & A.; app. of Vernon E. 
West, Milton D. Korman, Harry L. Walker, J. 
Hampton Baumgartner for deft. M. C. 8-17-54 
filed 


Opposition of pltf. to motion to dismiss; C/M 
9/15/54 filed 


Order denying motion of deft. to dismiss. (N) 
Holtzoff, J. 


Answer of deft. to complt.; C/M 10-25-54 _ filed 
Calendared (N) 


Demand for jury trial by pltf.; C/M 11-5-54; 
N/AC filed 


Notice by pltf for taking deposition of Knute A. 
Johnston; c/m 4-26-55 filed 


Deposition of Knute A. Johnston; fee $57.75. 
filed 


Deposition of Frank A. Marston of 7-15-55; copy 
for court; pp 1-57 incl; filed 
Pre-Trial Proceedings McLaughlin, J. 


Jury and two alternates sworn; juror #1 with- 
drawn ; mistrial declared ; case passed for reassign- 
ment. (Rep. O’Neal) Keech, J. 


Appearance of Max E. Greenberg as atty. for Pltf. 
filed 


x 
pee 


-§ ae a Se ee 


Jan. 
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Proceedings 


Order withdrawing a juror (N) (by direction) 
Keech, J. 


Withdrawal of jury demand per all counsel. (Fiat, 
McGarraghy) Filed. 


Hearing begun and respited to 1-3-57. (Rep. Mac- 
Reynolds) McGarraghy, J. 


Hearing resumed & respited to 1-4-57. (Rep. Mac- 
Reynolds) McGarraghy, J. 

Hearing resumed and respited until 1-7-57. (Rep. 
MacReynolds.) McGarraghy, J. ; 


Hearing resumed & respited to 1-8-57. (Reptd. by 
MacReynolds) McGarraghy, J. 


Hearing resumed & respited to 1-9-57. (Rep. Mac- 
Reynolds) McGarraghy, J. 


Hearing resumed & respited to 1-10-57. (Rep. Mac- 
Reynolds) McGarraghy, J. 


Hearing resumed & respited to. 1-11-57. (Rep. Mac- 
Reynolds) McGarraghy, J. 


Hearing resumed and respited until 1-14-57 (Rep: 
C. MacReynolds & R. Thiel) McGarraghy, J. 


Hearing resumed & respited to 1-15-57. (Rep. Mac- 
Reynolds) McGarraghy, J. 
Hearing resumed & respited to 1-15-57. (Rep. Mac- 
Reynolds) McGarraghy, J. 


Hearing resumed & submitted. (Rep. Mac- 
Reynolds) McGarraghy, J. 
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Proceedings 


Memorandum opinion in re finding for pltf. (N) 
McGarraghy, J. 


Request of Deft. for additional findings of fact & 
Concl/Law, c/m 4-38-57, P&A, filed 


Reply of deft. to pltfs. brief; ¢/m 5-14-57. _ filed. 
Transcript of proceedings; Vols. 1-11, Jan. 2, 3, 7- 
11, 14-16, 1957 pp. 1-1529 filed 

Request of pltf. for Additional findings. filed. 


Objection of deft. to pltfs. request for additional 
findings; c/m 4-17-57. filed. 


Additional findings of fact. filed. 


Judgment for pltf. vs. deft. for $6,620.00, with 
interest & costs. (N) McGarraghy, J. 


Notice of appeal; Deposit by Gallagher $5.00; copy 
to corporation counsel. 


Notice of appeal of deft; (copies to Bernard J. 
Gallagher.). filed. 


Order granting pltf. to & including August 15, 
1957 to file the Designation of Record. (N) 
Tamm, J. 


Cost Bond on appeal of pltf. appellant in sum of 
$250.00 with Md. Casualty Co. (a Md. Corp.), as 
surety approved. “Let this be filed”. Tamm, J. 


Designation of Record on Appeal by pltf. filed. 
Statement of points on appeal by pltf. filed. 


Copy of letter of transmittal of above dated 8-15-57 
from atty. for pltf. to atty. for deft. filed. 


Plaintiffs Exhibits Nos 1-4 incl; 6, 10, 12, 14, 15, 
18-20, 23-25, 33-35, 37-48, 45-56, 58-62, 65-73 incl. 
filed. 


» 
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Proceedings 


Transcript of proceedings of Jan 2, 1957 - Jan 16, 
1957; Vol. 1-11 incl; pp 1-1529 incl; (Rep. Chloe 
S. MacReynolds) (Appellant’s copy) 


Transcript of proceedings of Jan 4, 1957; pp 305- 
413 (Appellants copy). filed. 


Designation of additional portions of record on 
appeal by deft; c/m 8-22-57 filed 


Plaintiff Exhibits # 63 & 64. filed. 


Motion of pltf. for transmittal of original exhibits; 
c/m 8-28-57. filed. 


Order transmitting original exhibits to U. S. Ct. of 
Appeals. (N) Sirica, J. 


Defendants amended counter-designation or record 
on appeal; c/m 8-28-57. filed. 


Defendants statement of points on Appeal; c/m 
8-28-57. filed. 


Plaintiffs exhibits 5, 9, 28. filed. 


Defendants exhibits 1, 21, 22, 23, 24, 29, 30, 31, 32, 
33, 34, 36, 37, 38, 39, 42, 43, 44, 47, 49, 50, 52, 55, 
56, 58, 61, 62, 65, 66, 67, 68, 69, 70, 71. filed. 


Record on appeal Delivered to U. 8. Court. of Ap- 
peals. Deposit $18.10 by Bernard J. Gallagher, 


Atty. 
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COMPLAINT 


UNITED STATES DISTRICT COURT 
For Tue District or COLUMBIA. 


PROGRESSIVE BuILpers, INC., 

Plaintiff, 
Civil Action 
No. 3159-54 


—vs.— 


DISTRICT OF COLUMBIA, 
Defendant. 


FOR A FIRST CAUSE OF ACTION: 


1. Plaintiff is a corporation organized and existing under 
the laws of the State of New Jersey. 


2. Defendant is a body-corporate for municipal purposes 
with all the powers of a municipal corporation, so organized 
and existing under the Act of Congress of June 11, 1876, 20 
Stat. 102, Ch. 180, and Section 1-102 of the Code of the Dis- 
trict of Columbia. 


2a. Jurisdiction of this Court is invoked under Section 
11-306 of the Code of the District of Columbia. 


3. Heretofore, and on or about March 14, 1949, plaintiff 
and defendant entered into a written agreement, whereby, in 
consideration of the unit prices set forth therein agreed to be 
paid by defendant, plaintiff agreed to furnish the labor and 
material and perform the work for the construction of Unit 
2A, preliminary sedimentation tanks, and Unit 4A, sludge 
digestion tanks, sewage treatment plant extension, Blue 
Plains, District of Columbia, in strict accordance with the 
schedule of prices, general conditions, special stipulations 
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and conditions, specifications, addenda and drawings attached 
thereto and made part thereof. 


4. Plaintiff duly performed all the terms and conditions 
of said agreement on its part, except as to the time of comple- 
tion, which time was extended and waived by defendant, as 
hereinafter set forth, and said work was duly completed and 
accepted by defendant. 


5. 


It was provided by said agreement as follows: 


“Article 1. Statement of Work.—* * * The con- 
tractor shall commence the work on the date specified 
in a written notice to proceed which shall be issued by 
the contracting officer, and shall complete the work 
within six hundred and forty (640) consecutive calen- 
dar days after such date specified for commencement.” 


“Article 9. Delays-Damages.—lIf the contractor re- 
fuses or fails to prosecute the work, or any separable 
part thereof, with such diligence as will insure its 
completion within the time specified in article 1, or 
any extension thereof, or fails to complete said work 
within such time, the contracting officer with the 
written approval of the Commissioners may, by writ- 
ten notice to the contractor, terminate his right to 
proceed with the work or such part of the work as to 
which there has been delay. In such event the District 
may take over the work and prosvcute the same to 
completion, by contract or otherwise, and the contrac- 
tor and his sureties shall be liable to the District for 
any excess cost occasioned the District thereby. If 
the contractor’s right to proceed is so terminated, the 
District may take possession of and utilize in complet- 
ing the work such materials, appliances, and plant as 
may be on the site of the work and necessary therefor. 
If the District does not terminate the right of the con- 
tractor to proceed, the contractor shall continue the 
work, in which event it will be impossible to determine 
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the actual damages for the delay and in lieu thereof 
the contractor shall pay to the District as fixed, 
agreed, and liquidated damages for each calendar day 
of delay until the work is completed or accepted the 
amount as set forth in the specifications or accompany- 
ing papers, and the contractor and his sureties shall 
be liable for the amount thereof: Provided, That the 
right of the contractor to proceed shall not be termi- 
nated or the contractor charged with liquidated 
damages because of any delays in the completion of 
the work due to unforeseeable causes beyond the control 
and without the fault or negligence of the contractor, 
including, but not restricted to, acts of God or of the 
public enemy, acts of the District, acts of another 
contractor in the performance of a contract with the 
District, fires, floods, epidemics, quarantine restric- 
tions, strikes, freight embargoes, and unusually 
severe weather, or delays of subcontractors due to such 
causes, if the contractor shall within ten (10) days 
from the beginning of any such delay (unless the con- 
tracting officer, with the approval of the Commis- 
sioners, shall grant a further period of time prior to 
the date of final settlement of the contract) notify 
the contracting officer in writing of the causes of de- 
lay, who shall ascertain the facts and the extent of 
the delay and extend the time for completing the work 
when in his judgment the findings of fact justify such 
an extension, and his findings of fact thereon shall be 
final and conclusive on the parties hereto, subject only 
to appeal, within thirty (30) days, by the contractor 
' to the Commissioners, whose decision on such appeal 
as to the facts of delay and the extension of time for 
completing the work shall be final and conclusive on 
the parties hereto.” 


“Special Stipulation 3—Contract Time—The work 
shall be commenced at the time stated in the notice to 
proceed and shall be completed as follows: * * * (c) 
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Preliminary Sedimentation Tanks, Unit 2A. and 
Sludge Digestion Tanks, Unit 4A, six hundred forty 
consecutive calendar days from and after the date 
stated in said notice to proceed. 


“Special Stipulation 4—Liquidated Damages—The 
contractor shall pay to the District of Columbia as 
fixed, agreed and liquidated damages the sum of one 
hundred dollars ($100.00) for each calendar day’s de- 
lay; subject to provisions of Article 9 of the Contract 
(U. S. Standard Form No. 23, as modified for use by 
the District of Columbia) .” . 


6. On or about May 3, 1949, notice to proceed was issued 
by the contracting officer. 


7. The date for completion of the contract, in accordance 
with the provisions thereof, without extension, was February 
2, 1951. ? 


8. On or about April 5, 1951, an extension of time’ was 
granted to plaintiff to May 3, 1951, by reason of delays re- 
sulting from a strike in the cement industry which prevented 
delivery of materials. 


9. By May 3, 1951, the completion date as extended as 
aforesaid, the contract was substantially completed, as indi- 
cated by the approval of payment of plaintiff’s requisition 
#25, Form A, showing completion to the extent of 98.66%. 


10. In addition to the foregoing causes of delay for which 
extension of time was granted, there were delays in the com- 
pletion of the work due to unforeseeable causes beyond the 
control and without the fault or negligence of plaintiff as 
hereafter set forth. 
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11. The specification with respect to gas meters to be 
furnished and installed provides as follows: 


“Section 12.9—Gas Meters.—The contractor shall 
furnish and install for each sludge digestion tank gas 
pipe one rotary positive displacement type gas meter 
with counter and register for measuring and register- 
ing the flow of gas from the tank. The meters shall be 
Connersville displacement meters, made by Roots- 
Connersville Blower Corp. or the approved equal.” 


12. Plaintiff was advised by Roots-Connersville Blower 
Corp. that said meters were no longer manufactured, that the 
same were an old design, and that said Roots-Connersville 
Blower Corp. did not desire to accept an order for such 
meters, and that plaintiff should procure a modification of 
types of meters. 


13. Defendant refused to grant such modification. 


14. Plaintiff was thereupon compelled to negotiate with 
said Roots-Connersville Blower Corp. for the special fabrica- 
tion of the meters required by the specifications, that such 
negotiations took a considerable period of time before plain- 
tiff’s order therefor was accepted by Roots-Connersville 
Blower Corp. in March 1951, at which time, Roots-Conners- 
ville Blower Corp. agreed to deliver the required meters 
immediately. 


15. Roots-Connersville Blower Corp. failed to make de- 
livery of such meters so as to enable plaintiff to install the 
same by May 3, 1951, and in fact said meters were not de- 
livered until September 1951, whereas delivery might be 
normally expected to be made in April 1951. The Roots- 
Connersville Blower Corp. was the only source of supply for 
such meters, and plaintiff had no control over the time of 
fabrication and delivery thereof, but was compelled to accept 
such delivery as said Roots-Connersville Blower Corp. would 
make. 





lla 


16. By reason of the delay in the delivery of the meters 
so specified in the contract, plaintiff was delayed five months 
in the completion thereof. 


17. Hot water circulating piping was not completed by 
May 3, 1951, solely to the extent of 1%, in that it was not 
tested. 


18. The specifications provide with respect thereto, as 
follows: 


“Section 14.9 Test. — The hot water circulating 
system shall be tested upon completion under 25 Ib. per 
sq. in. water pressure and all joints carefully examined 
and made tight. All leaks or other defects which de- 
velop during the test shall be made good by the Con- 
tractor. The use of chemicals or other ingredients 
to close up leaks will not be permitted.” 


“Section IX. Water Supply. — Water mains of the 
District are located within the treatment plant site 
and water therefrom will be available to the Contractor 
without cost. The Contractor shall use water only 
from this supply in making mortar and concrete.” 


19. Defendant failed to make the hot water necessary for 
such test available. 


20. The delay in the testing of the hot water circulating 
piping was due to the fault of defendant, as aforesaid, and 
was not due to the fault or negligence of plaintiff. 


20 (a) The requirement for such test was waived by the 
defendant upon the completion and acceptance of the work 
and upon final payment therefor by defendant on or about 
May 22, 1952. 


21. Electrical work was not completed by May 3, 1951 
to the extent of 2%, by reason of delay in the installation of 
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meters, as aforesaid, and by reason of the delay in completion 
of tests of the tanks, which delay was due to the fault of the 
defendant and not due to the fault or negligence of, plaintiff, 
as hereinafter set forth. 


22. The specifications provide with respect to the testing 
of gas domes, as follows: 


“Section 12.2 Gas Domes. — * * * * * Each gas dome 
shall be tested for air tightness after installation, by 
raising the water level in the sludge digestion tank 
above the bottom of the opening in the slab for the gas 
dome until a pressure of 18 in. of water is produced 
within the gas dome. Under this condition, the ex- 
terior of the dome and joints shall be painted with a 
soap solution and examined for leaks. Each gas dome 
shall be made tight under this test by welding or calk- 
ing, and without the use of paint.” 


23. The test so required was impossible of accomplishment 
in accordance with the design of the tanks. 


24. In compliance with the specifications, plaintiff at- 
tempted to fill the tanks with water, first attempting to do so 


‘in tank 11, in which, after filling the tank within two feet of 


the top, the weight of the water by-passed the relief valves and 
blew a relief valve out of tank #9, the water flowing from 
tank #11 to tank #9 and equaling the water in both tanks. 
A subsequent attempt to fill tank #12 resulted in the same 
condition. 

Plaintiff attempted to fill the tanks, but water would not 
remain therein. 

Plaintiff was directed by defendant to calk around the ex- 
terior of the tanks in the gallery, and, although such work 
was not called for by the specifications, plaintiff complied 


' with such direction, but after filling the tanks, as aforesaid, 


the valves blew. 
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25. Plaintiff was then directed by defendant to.empty the 
tanks, and plaintiff complied with such direction, and in 
doing so, sand was drawn into the tanks. Investigation then 
disclosed that the filter beds which had been placed under 
the direction and approval of the defendant, and in acordance 
with the specifications, had sunk down into the soil and were 
covered with mud, and the filter beds were thus rendered un- 
able to prevent the passage of sand and other materials into 
the tank. 


26. Plaintiff was then directed by defendant to replace . 
the filter beds and reset the valves, and plaintiff complied 
with such direction under protest. . 


27. The construction of the tanks required by the plan 
and specifications would not result in a watertight tank. : 


28. ‘The design of the filter bed was not adequate to pre- 
vent the passage of sub-surface material through it. 


29. The relief valves were not designed to be watertight. 


30. The tanks, filter beds and valves were not required for 
proper functioning to be watertight. 


31. The butt joint between the slab and wall of the 
tank was not watertight and was not designed or intended 
to be watertight, nor required to be watertight for proper 
functioning. 


32. The thickness of the slab as designed was only six 
inches, and the slab was not of such thickness.or weight as to 
result in a stable bottom slab which would not move. 


33. By reason of the foregoing conditions, it was impos- 
sible for plaintiff to comply with the test called for by the 
specifications as above set forth. 
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34. The foregoing conditions resulted in prolonged con- 
ferences between plaintiff and defendant, and defendant 
ultimately determined and directed that plaintiff should seal 
the relief valves, calk the butt joint where it adjoined the gal- 
lery, and bring the water elevation to plus 4 or 5, and if it 


were then found that there were no substantial. structural 


defects, consideration would then be given to performing the 
test with sludge in the tank. 


35. Plaintiff complied with such direction and performed 
said work, and no substantial structural defects were found 
and the leakage was nominal. 


36. Plaintiff, thereupon, requested defendant for permis- 
sion to complete the test with sludge, and defendant then 
directed plaintiff to complete the test with water. 


37. Plaintiff complied with such direction, and satisfac- 
tory tests were accomplished in all tanks except #11, in 
which the leakage was found to be in excess of the other 
tanks, and defendant, thereupon, directed that the leakage in 
tank #11 be lowered to the same amount as in tank #9, 
410, and #12, and that further waterproofing be done. 


38. Plaintiff complied with such direction and performed 
the work in waterproofing for a considerable distance above 
‘ and below the butt joint around the entire perimeter of tank 


#11. 


39. Thereafter, a subsequent test indicated a reduction of 
leakage to 32 gallons per minute, which was greatly in excess 
of the leakage in other tanks. 


40. Defendant, thereupon, suggested that a sum of money 

‘be withheld from plaintiff by reason of the condition of tank 

##11 pending the actual usage thereof and final determina- 
tion by experience as to the operation of tank #11. 


pre * Sper es |S 
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41. Plaintiff rejected such suggestion and insisted upon 
acceptance of the tanks, and defendant thereupon accepted 
the same as properly completed. 


42. The increased leakage from tank #11 results from a 
greater deflection in the slab in said tank than in the other 
tanks. The soil below the slab in tank #11 consisted of sand, 
whereas the soil in the other instances consisted of clay, and 
the sand was caused to move by the flow of water from tank 
‘#11, whereas the clay did not move on the flow of water from 
the other tanks. 


43. The work performed by plaintiff in attempting to 
comply with the specifications for the testing of the tanks and 
in performing the work directed by defendant, so as to test 
the tanks under the changed conditions aforesaid, caused 
delay in the completion of the contract by plaintiff through 
March 5, 1952. 


44. Said delay was due to unforeseeable causes beyond the 
contro] and without the fault or negligence of the plaintiff. 


45. On or about March 5, 1952, plaintiff duly applied to 
the contracting officer designated by the agreement for an 
extension of time in the completion of the contract through 
March 5, 1952, by reason of the delays above set forth. 


46. On March 12, 1952, the contracting officer, unlawfully 
and improperly and in violation and breach of said agree- 
ment, denied an extension of time. 


47. On or about April 10, 1952, plaintiff duly appealed 
from the decision of the contracting officer to the Commis- 
sioners of the District of Columbia and requested a personal 
hearing thereon with the opportunity of presenting proof and 
evidence in support of plaintiff's contentions and with the 
opportunity of hearing and examining representatives of 
defendant. 
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48. Plaintiff made repeated request for a hearing on said 
appeal and for action by the defendant thereon. 


49. The Commissioners of the District of Columbia and 
the defendant failed to hold any hearing on said appeal, or 
review the decision of the contracting officer, or make any 
findings thereon, or take any action on said appeal. 


50. By reason of aforesaid, the requirement for an appeal 
from the decision of the contracting officer was waived and 
the determination of the contracting officer was not binding 
on plaintiff. 


51. Upon final payment by defendant to plaintiff, defen- 
‘dant, unlawfully and improperly, and in violation and breach 
of said agreement, deducted and withheld from plaintiff the: 

sum of $30,600. for liquidated damages for 306 days at $100. 
per day. 


52. By reason of the above, plaintiff has been damaged in 
the sum of $30,600. 


FOR A SECOND CAUSE OF ACTION: 


53. Plaintiff repeats and re-alleges the allegations con- 
tained in paragraphs “1” to “50” inclusive hereof. 


54. Defendant breached the said agreement in requiring 
plaintiff to comply with the specifications for the testing of 
said tanks, when in fact the tests so required were impossible 
of accomplishment in accordance with the design of the tanks 
as aforesaid, and in requiring plaintiff to perform the extra 
work in modifying the planned design and in making such 
tests under conditions other than those specified in said 
agreement as aforesaid, and in unreasonably causing plaintiff 
delays in the performance of said agreement from April 6, 
1951 to March 3, 1952. 
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55. -By reason. of the breach-of said agreement by. defen- 
dant, plaintiff was caused increased costs and expense for 
labor, material, supervision and overhead in the performance - 
of said agreement, and plaintiff has become obligated to pay 
increased sums to its subcontractors in the performance of 
said agreement, all to plaintiff's damage in the sum of 
$100,282.35. 


FOR A THIRD CAUSE OF ACTION: 


56. Plaintiff repeats the allegations contained in para- 
graphs oe oe pe sper <9? and “47 hereof. 


ies Said Recanent cemaen as follows: 


“Article 3 Changes. — The contracting officer may 
at any time, by a written order, and without notice to 
the sureties, make changes ‘in the drawings and/or 
specifications of this contract and within the general 
scope thereof. If. such changes cause.an increase or 
decrease in the cost of performing the work under this 
contract,.or in the time required for its performance, 
an equitable adjustment shall be made and: the con- 
tract shall be modified in writing accordingly. No 
change involving an estimated increase or decrease of 
One Thousand Dollars or more shall. be ordered 
unless approved in writing by the Commissioners. Any 
elaim for adjustment under this article must be made 
in writing to the contracting officer within (10) ten 
days from the date the change is ordered: Provided 
however, that the contracting officer, if he determines 
that the facts justify such action, may receive and 
consider and adjust any such claim made at any time 
prior to the date of final settlement of this contract. 
If the parties fail to agree upon the adjustment’ to be 
made the dispute shall be determined as provided in 
article 15 hereof. Nothing provided in this article 
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shall excuse the contractor from proceeding with the 
prosecution of the work so changed.” 


“Article 15 Disputes. — Except as otherwise speci- 
fically provided in this contract, all disputes concern- 
ing questions arising under this contract shall be 
decided by the contracting officer subject to written 
appeal by the contractor within thirty (30) days to 
the Commissioners, whose decision shall be final and 
conclusive upon the parties thereto. In the meantime 
the contractor shall diligently proceed with the work 
as directed.” 


58. On or about November 16, 1949, defendant, through 
its field engineer, who was then acting as contracting officer 
in the absence of the contracting officer, directed plaintiff to 
perform extra and additional work and issued its written 
order therefor as follows: 


“You are instructed to excavate at point where outer 
ring of floor slab joins wall in tanks #9-10-11-12 and 
fill area with concrete increasing thickness at this 
point and eliminating concrete fillet. You will be 
reimbursed for this additional concrete.” 


| 59. The work above set forth was in addition to the work 
required by said agreement. 


60. The work so directed was duly completed by plaintiff 
and acepted by defendant. 


61. Said work involved the furnishing and installation of 
165 cubic yards of additional concrete. 


62. Thesaid agreement provided for the payment to plain- 
tiff for such concrete of the unit price of $40.00 per cubic 


yard. 


63. That the agreed and reasonable value of such work 
was the sum of $6,620.00. 
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64. Defendant accepted and received the benefit of said 
additional work. 


65. On or about March 17, 1952, plaintiff requested pay- 
ment for said additional work of the contracting officer 
designated in said agreement. 


66. On or about March 22, 1952, the contracting officer 
denied plaintiff payment for said work, and failed to make 
any equitable adjustment therefor. 


67. On or about April 10, 1952, plaintiff duly appealed 
from the decision of the contracting officer to the Commis- 
sioners of the District of Columbia and requested a personal 
hearing thereon with the opportunity of presenting proof and 
evidence in support of plaintiff’s contentions and with the op- 
portunity of hearing and examining representatives of defen- 
dant. 


68. Plaintiff made repeated request for a hearing on said 
appeal and for action by the defendant thereon. 


69. The commissioners of the District of Columbia and 
the defendant failed to hold any hearing on said appeal, or 
review the decision of the contracting officer, or make any 
findings thereon, or take any action on said appeal. 


70. By reason of aforesaid, the requirement for an appeal 
from the decision of the contracting officer was waived and 
the determination of the contracting officer was not binding 
on plaintiff. 


71. Upon final payment by defendant for the work per- 
formed by plaintiff under said agreement, defendant failed 
to make any payment to plaintiff for said work. 


72. By reason of the aforesaid, plaintiff has been damaged 
in the sum of $6,620.00. 
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WHEREFORD, the plaintiff demands judgment against the 
defendants upon the first cause of action in the sum of 
$80,600.00, upon the second cause of action in the sum of 
$100,282.35, and upon the third cause of action in the sum 
$6,620.00, together with interest and costs. 


BERNARD J. GALLAGHER, 
505 Union Trust Building, 
740 Fifteenth Street, Northwest, 
Washington 5, D. C. 
(MEtropolitan—84367 ). 


Max E. GREENBERG, 
141 Broadway, 
New York City, New York. 
Attorney for Plaintiff. 


ANSWER 


UNITED STATES DISTRICT COURT 
For THE DIstricrt oF COLUMBIA. 


PROGRESSIVE BUILDmRS, INC., 
Plaintiff, 
—vs.— -\ Civil Action 
District OF COLUMBIA, RS eae oe 
Defendant. 


FIRST DEFENSE 


The complaint fails to state a claim upon which relief can 
be granted. ; 
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SECOND DEFENSE 


The plaintiff has failed to perform the conditions precedent 
as provided in the contract in that: (a) the plaintiff failed 
within 10 days from the beginning of the several delays al- 
leged to notify the contracting officer in writing of the causes 
of delay as required by Article 9 of said contract; (b) the 
plaintiff failed to submit its dispute concerning questions 
arising under the contract to the contracting officer as re- 
quired by Article 15 of the contract; and (c) the plaintiff 
failed to make a claim for adjustment in writing to the con- 
tracting officer within 10 days from the date a change al- 
legedly was ordered and acted upon a change involving an 
estimated increase in excess of $1,000 without obtaining ap- 
proval in writing by the Commissioners as required by Article 
3 of said contract. 


THIRD DEFENSE 


The plaintiff has failed to exhaust the administrative rem- 
edy provided for by the terms of the contract. 


FOURTH DEFENSE 
ANSWER 


FIRST CAUSE OF ACTION 


1, 12,14and 15. Defendant is without knowledge or infor- 
mation sufficient to form a belief as to the truth of the allega- 
tions contained in paragraphs 1, 12, 14 and 15. 


2. Defendant admits that it is a municipal corporation. 


2a. Defendant admits that this Court has jurisdiction of 
‘the action but states that the plaintiff has failed to exhaust 
its administrative remedy. Defendant therefore moves the 
Court to dismiss the action as having been prematurely 
brought. 
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3, 6, 7, 8, 18, 36, 38, 39 and 45. The allegations of para- 
graphs 3, 6, 7, 8, 13, 36, 38, 39 and 45 are admitted. 


5, 11,18 and 22. Defendant admits that the extracts of the 
terms of the contract as set forth in paragraphs 5, 11, 18 and 
22 are correctly quoted. Further answering, the defendant 
says that the terms, articles, stipulations, provisions, etc., 
are more fully set forth in the contract itself. 


24. Defendant admits the allegations contained in the 
third sentence of paragraph 24. The remaining allegations 
of paragraph 24 are denied. 


29. Defendant denies the allegation of paragraph 29. 
Further answering said allegation, defendant states that the 
relief valves were designed to be water-tight from water pres- 
sure applied from above but were not designed to be water- 
tight from water pressure applied from below. 


31. Defendant admits that the butt joint between the slab 
and wall of the tank was not water-tight. The remaining 
allegations of paragraph 31 are denied. 


' 32. Defendant admits that the thickness of the slab as 
designed was 6 inches. The remaining allegations of para- 
graph 32 are denied. 


_ 47. Defendant denies that the plaintiff duly appealed 
from the decision of the contracting officer for the reasons 
more specifically set forth above. The remaining allegations 
of paragraph 47 are admitted. 


49. Defendant admits that the Commissioners have not 
held a hearing on said appeal. Further answering said al- 
legation, defendant states that the plaintiff has repeatedly 
refused to agree on a date to attend said hearing. The re- 
maining allegations of paragraph 49 are denied. 

The remaining allegations of the first cause of action, as 
well as all other allegations of the complaint not specifically 
answered, are denied. 
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SECOND CAUSE OF ACTION 


53. Defendant hereby adopts by reference its answers to 
“the allegations contained in paragraphs 1 to 50, inclusive. 


54 and 55. The allegations of paragraphs 54 and 55 are 
denied. 


THIRD CAUSE OF ACTION 


56. Defendant hereby adopts its answers to paragraphs 
1, 2, 2a, 3 and 4. 


57. Defendant admits that the terms of the contract as 
set forth in paragraph 57 are accurately quoted in part. 
Further answering, the defendant says that the terms, 
articles, stipulations, provisions, etc., are more fully set forth 
in the contract itself. 


62 and 65. The allegations of paragraphs 62 and 65 are 
admitted. 


66. The defendant admits that on or about March 22, 
1952, the contracting officer denied plaintiff payment for 
said work. The remaining allegations of paragraph 66 are 
denied. , 


67. Defendant denies that the plaintiff’s appeal from the 
decision of the contracting officer was duly taken for the 
reasons more specifically set forth above. The remaining al- 
legations of paragraph 67 are admitted. 


69. Defendant admits that the Commissioners have not 
held a hearing on said appeal. Further answering said allega- 
tion, defendant states that the plaintiff has repeatedly re- 
fused to agree on a date to attend said hearing. The remain- 
ing allegations of paragraph 69 are denied. 
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The remaining allegations of the third cause of action are 
denied. 
VERNON E. WEST. _ 
Corporation Counsel, D. C. 


MILTON D. KORMAN, 
Assistant Corporation Counsel, D. C. 


HARRY L. WALKER. 
Assistant Corporation Counsel, D. C. 


J. HAMPTON BAUMGARTNER, Jr. 
Assistant Corporation Counsel, D. C. 
Attorneys for Defendant, 
= District Building, 
Washington 4, D. C. 


CERTIFICATE OF SERVICE 


_ I hereby certify that copies of the foregoing Answer were 
‘mailed, postage prepaid, to Bernard J. Gallagher, Esq., 505 
Union Trust Building, 740-15th Street, N. W., Washington, 
D. C., and to Max E. Greenberg, Esq., 141 Broadway, New 
York City, New York, attorneys for plaintiff, this 25th day 
of October, 1954. 


J. HAMPTON BAUMGARTNER, Jr. 
Assistant Corporation Counsel, D. C. 
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OPINION 


UNITED STATES DISTRICT COURT 


For THe DIstrricr oF COLUMBIA. 


PROGRESSIVE BUILDERS, INC., 
Plaintiff, 
ae Civil Action 


DISTRICT OF COLUMBIA, No. 3159-54 


Defendant. 


This is an action for damages for alleged breach of contract 
dated March 14, 1949 between Progressive Builders, Inc. 
and District of Columbia for the construction of four open 
preliminary sedimentation tanks, unit 2A, and four sludge 
digestion tanks, Unit 4A, Sewage Treatment Plant Extension, 
Blue Plains, D. C. These tanks were to be constructed as ad- 
ditions to the existing installations which consisted of eight 
preliminary sedimentation tanks and eight sludge digestion 
tanks. 

Article 1 required the contractor to commence the work 
on the date specified in a written notice to proceed to be 
issued by the contracting officer and to complete the work 
within 640 consecutive calendar days after such date specified 
for commencement. The notice to proceed, which was issued 
pursuant to this Article, required commencement on May 4, 
1949 and, therefore, February 2, 1951 was the contract com- 
pletion date. 

Article 9 of the contract entitled “Delays—Damages” 
provides for extensions of time which may be granted under 
the procedures therein outlined and, pursuant to this Article, 
the contract time was extended to May 3, 1951. 

The tanks were accepted on March 4, 1952. 

The contractor first proceeded with the construction of 
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the preliminary sedimentation tanks, Unit 2A, and the con- 
struction was completed within the contract time. 

This dispute relates to construction of the sludge digestion 

tanks, Unit 4A, into which the liquid is pumped after it has 
been processed in the preliminary sedimentation tanks. 
| The specifications called for sludge digestion tanks, Unit 
44, to be 84 feet in diameter, 37 feet deep at the center, 
and 24 feet deep at the edge of the tank, the slab or bot- 
tom part of the tank being an inverted cone which has a pitch 
of approximately one foot to every three feet forward, so that 
there is a drop of about 13 feet from the edge of the tank 
toward the center. In the center of the slab is what is known 
as the sump. Between the sump and the first footing, the 
plans called for construction of a ring of four relief valves, 
and a ring of eight relief valves to be constructed between the 
first and second footings. 

Below the relief valves, filter beds were to be constructed 
in accordance with the specifications and containing ma- 
terials of different specified sizes to be placed so that the 
largest material would be set below the relief valve proper, 
the next size gravel would be in the middle, and the coarse 
sand placed along the outer edge. 

In addition to the tanks as briefly described above, the con- 
tractor was to build a gallery running between these tanks 
and a space which connected with the gallery of the original 
installation and which would contain the piping and 
machinery used in connection with operation of the tanks. 
Also to be installed were gas domes which would assure that 
the tanks were gas tight and which was a part ofthe 
mechanism under which the gas could be kept under pressure 
and used in generating electricity and dispose of excess gas 
which could not be so utilized. In this connection, the con- 
tractor was to build a gas meter house in which the gas meters 
were installed and with a gas burner on the roof to dispose of 
surplus gas. 

While the construction of the tank, including the relief 
valves and the filter beds, could be related with much more 
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detail and specificity, the foregoing description is adequate 
for the purposes of this memorandum. 

This suit confains three separate causes of action, the first 
claiming $30,600.00 representing the amount deducted by the 
District of Columbia from the final payment to the plaintiff 
for liquidated damages at the rate of $100.00 per day; the 
second cause of action is in the amount of $100,282.35 for 
damages resulting from alleged breach of the agreement by 
the District of Columbia in requiring the plaintiff to comply 
with specifications regarding the testing of the tanks which 
were impossible of accomplishment in accordance with the 
design of the tanks and in requiring plaintiff to perform extra 
work in modifying the planned design and in unreasonably 
causing plaintiff delays in performance of the agreement; 
and the third cause of action claims $6,620.00, representing 
the value of extra concrete installed by the plaintiff at the 
direction of the defendant and payment for which has been 
refused by the defendant. 


THE FIRST CAUSE OF ACTION 


The plaintiff claims that the work was substantially com- 
pleted as of May 3, 1951, to which date the time for comple- 
tion had been extended 4nd, therefore, plaintiff claims that 
the defendant was not justified in withholding any sum to 
cover liquidated damages. In my opinion, this contention is 
not supported by the evidence. There were a number of major 
items which had not been performed on the date indicated 
and which were essential to the functioning of the sludge 
digestion tanks. For example, gas meters had not been 
installed and were not delivered to the site until August, 1951 
and installed probably in September, 1951, and said meters 
were required as part of the operating mechanism of the 
plant; concrete supports for the sludge piping in the gallery 
had not been constructed ; roof tile on the waste burner build- 
ing had not been erected; the waste gas burner was not in 
place; the twelve inch gas line had not been tested and con- 
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nected to the original plant; the gas dome tests had not been 
performed; the hot water circulating system had not been 
tested; the hot water system had not been connected to the 
jacket lines leading to the generator motor; the ten inch valve 
located in the top of the water system had not been installed. 
Without these items completed, the plant was not ready to 
operate. In addition, there were a number of other uncom- 
pleted items which would necessarily have caused at least a 
limitation upon the full operation of the plant. 

In view of the foregoing, I find that the work called for 
by the contract was not substantially complete on the exten- 
ed completion date. 

The plaintiff further contends that the delay beyond the 
extended date for completion resulted primarily from the 
defendant’s insistence on the accomplishment of an impos- 
sible result under the design of the specifications; that extra 
work was required to be performed by the plaintiff sub- 
sequent to the completion date and that, where there are 
delays in performance due both to the fault of the contractor 
and the contracting officer, the delays may not be apportioned 
between the parties and no liquidated damages may be 
charged. 

I find that the delay in completion from the extended date 
of May 3, 1951 to August 22, 1951 was due solely to the fault 
of the contractor and in no event would it be entitled to 
recover the retained liquidated damages for that period. 

For the period from August 23, 1951 to March 4, 1952, 
when the tanks were accepted, I find that the delays were due 
to the fault of both the contractor and the District of 
Columbia, and primarily due to the fact that the District of 
Columbia imposed unreasonable requirements with respect 
to tests to be performed by the plaintiff and required the 
contractor to perform work not called for by the terms of the 
contract. For this period of time, or a total of 195 days, the 
plaintiff would be entitled to recover the retained liquidated 
damages, except for its failure to meet the contract require- 
ments relative to extensions of time. 
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Article 9 of the contract authorizes extensions of time for 
the specified causes of delay “if the contractor shall, within 
ten (10) days from the beginning of any such delay (unless 
the contracting officer, with the approval of the Commis- 
sioners, shall grant a further period of time prior to the date 
of final settlement of the contract) notify the contracting 
officer in writing of the causes of delay * *.” 

The date for completion as extended was May 3, 1951, and 
the contractor did not apply to the contracting officer for 
an extension of time for completion until March 5, 1952, or 
approximately ten months later. Actually, the application 
for an extension of time was made the day after the work was 
completed and accepted by the District. 

This did not comply with the contract provision which is 
a “condition precedent” to recovery. United States v. Cun- 
ningham, 75 U.S. App. D. C. 95, 125 F. 2d 28. The contrac- 
tor knew that it was required to give the ten days’ notice of 
causes of delay as provided in Axticle 9 of the contract, as is 
evidenced by the fact that it did give such notice when it was 
granted the ninety day extension referred to above. 

Therefore, with respect to the first cause of action, the 
plaintiff may not recover. 


THE SECOND CAUSE OF ACTION 


The plaintiff claims $100,282.35 for damages resulting from 
alleged breach of the agreement by the District of Columbia. 
This relates primarily to an insistence that the tanks be 
water-tight, a result that was impossible of accomplishment 
in acordance with the design of the tanks, and in requiring 
the plaintiff to rebuild the filter beds under the relief valves 
which they were not required to do under the contract. 

I think that the evidence clearly establishes that the tanks 
were not designed to be water-tight and, therefore, the re- 
quirements of the District of Columbia in this regard and the 
tests that were called for were not authorized. 
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With respect to the filter beds, the testimony establishes 
that on September 18, 1951, a relief valve in one of the tanks 
blew out and, thereafter, upon inspection and cutting an area 
of two feet around the valve, the filter bed was found not to 
be in accordance with the original contract specifications. 
Thereafter, the defendant required the plaintiff to rebuild all 
of the filter beds in all four tanks upon the theory that 
originally they had not been constructed in acordance with 
contract specifications. 

While there are some circumstances from which it might 
be inferred that the aggregate in the filter beds was not 
installed originally in accordance with the contract spec- 
ifications, it is my opinion, and I find, that the filter beds 
were constructed in accordance with specifications and that 
the requirement that they be reconstructed by the plaintiff 
was not authorized under the contract. 

_ In my opinion, the evidence establishes that the contractor 
was put to additional expense for labor and materials incid- 
ent to this extra work in the total amount of $45,649.57, as 


follows: 
Progresive payrolls, exclusive of Clegg’s payroll $19,005.74 
Clegg’s payrolls, paid by Progressive 16,679.73 
Well points 3,935.86 
Crane rental — Oct. 21-24, 1951 1,018.75 
Equipment rental from Washington Air Com- 

pressor 450.00 
Materials from Southern Oxygen Company for 

cutting and welding reinforcing rods around 

filter beds 726.13 
Crane rental, Feb. 27, 1952 : 337.50 
Waterproofing by Va. Waterproofing Co. 417.50 
A-frame and winch rental 25.00 
Gravel for rebuilding beds 792.37 
Cutting & welding reinforcing around filters 87.20 


| $43,475.78 
Overhead — 5% 2,173.79 


Total $45,649.57 
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With respect to the second cause of action, for which the 
plaintiff alleges damages in the amount of $100,282.35, and 
I have found damages in the amount of $45,649.57 as above, 
the plaintiff made no claim against the District of Columbia 
until filing this suit. 


Article 15 of the contract provides: 


“Disputes — Except as otherwise specifically 
provided in this contract, all disputes concerning ques- 
tions arising under this contract shall be decided by 
the Contracting Officer subject to written appeal by 
the contractor within thirty (30) days to the Commis- 
sioners, whose decision shall be final and conclusive 
upon the parties thereto. In the meantime, the con- 
tractor shall diligently proceed with the work as 
directed.” 


It is conceded that the plaintiff did not proceed in ac- 
cordance with the requirements of the above quoted Article 
and no cause has been given for failure to pursue the adminis- 
trative procedure therein provided. In view of this failure, it 
is my opinion that the plaintiff is barred from recovering on 
this cause of action. See United States v. Blair, 321 U. 8. 
730, and United States v. Cunningham, supra. 


THE THIRD CAUSE OF ACTION 


The third cause of action claims $6,620.00, representing the 
value of extra concrete installed by the plaintiff at the direc- 
tion of the defendant, payment for which has been refused 
by the defendant. This extra concrete was ordered in writ- 
ing by the Construction Engineer representing the District 
of Columbia, and, in my opinion, the evidence establishes 
that it was in fact done. The defendant, while not 
conceding that the work was in fact performed, contends 
that the plaintiff is not entitled to recover because of failure 
to comply with Article 3 and Article 5 of the contract dealing 
with changes. In my opinion, these articles do not apply to 
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this item. This work was done under the provisions of Sec. 
1.10 of the Specifications, which read as follows: 


“If, in the opinion of the Engineer, the material at 
or below the normal grade of the bottom of the trench 
or other excavation is unsuitable for foundation, it 
shall be removed to such depths and widths as he may 
direct and be replaced by the contractor with suitable 
material. Earth excavation ordered below said grade 
by the Engineer shall be paid for under Item 1 (b).” 


The schedule of prices establishes a unit price for this 
concrete work and the plaintiff having established that the 
work was in fact done as directed, that it is “suitable mate- 
rial”, the plaintiff is entitled to recover the amount claimed 
in accordance with the unit price, or a total of $6,620.00. 


CONCLUSION 


If counsel for either party feel that additional findings of 
fact and conclusions of law should be filed herein, they are 
requested to submit any proposed additional findings of fact 
‘and conclusions of law consistent with the foregoing within 
ten days of the date hereof. Judgment will be entered in 
favor of the plaintiff in the amount of $6,620.00, and costs. 


JOSEPH C. McGARRAGHY, 
Judge. 
March 12, 1957. 
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ADDITIONAL FINDINGS OF FACT 


UNITED STATES DISTRICT COURT 
For THE DISTRICT OF COLUMBIA. 


PROGRESSIVE BUILDERS, INC., 

Plaintiff, 
Civil Action 
No. 3159-54 


—vs.— 


DISTRICT OF COLUMBIA, 
Defendant. 


On March 12, 1957 the Court filed its Opinion, finding the 
facts and making certain conclusions of law, and stating that 
if counsel for either party feel that additional findings of 
fact and conclusions of law should be made, they were to 
submit any proposed additional findings of fact and conclu- 
sions of law consistent with the Opinion. Thereafter, 
counsel for the plaintiff and for the defendant filed requests 
for additional findings and conclusions with briefs in sup- 
port thereof. 

These requests have been considered by the Court. Many 
of the requested findings either duplicate those in the Court’s 
Opinion or are immaterial or are not supported by the weight 
of the evidence. However, the Court makes the following 
additional findings of fact which are material to the issues 
and are supported by the weight of the evidence: 


1. During the course of the performance of the work 
plaintiff was directed to perform extra and additional elec- 
trical work in connection with the installation of Unit 4A 
involving the furnishing and installation of drains, breathers, 
sealoffs and explosion proof couplings on switch gears and 
motors, and defendant issued its change order therefor dated 
April 14, 1952 without extension of time. 
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2. Plaintiff accepted such change order under protest be- 
cause of no allowance of extension of time. 


3. During the course of the performance of the work, the 
defendant directed that plaintiff furnish and install extra 
and additional electrical work relating to ammeters, circuit 
breakers and magnetic starter to serve motors of increased 
size for Unit 4A and on March 26, 1952, defendant issued its 
change order therefor without extension of time. 


4. Plaintiff accepted the said change order under protest 
by reason of no allowance of extension of time. 


5. The first date at which plaintiff was definitely advised 
that it would be required to perform extra and additional 
work beyond contract requirements were oral directions by 
the Contracting Officer at a meeting on October 2, 1951. 


6. Within ten days of said date, plaintiff did protest such 
directions and did state that it would make claim therefor 
and would be delayed. 


7. Plaintiff protested the ruling requiring it to do cor- 
rective and other work by its letter of October 9, 1951. 
(Plaintiff’s Exhibit “38’’). ' 


8. The Contracting Officer ruled that the work done under 
protest was contract work, by letter of October 19, 1951. 
(Plaintiff's Exhibit “57’’). 


9. On or about the llth day of January, 1952 plaintiff 
and its consulting engineer attended a conference with the 
Contracting Officer and sought to obtain his ruling that the 
failure to fill the tanks for gas dome tests was no fault of 
plaintiff; that the Contracting Officer then ruled that the 
tanks must be watertight and that the gas dome test be ac- 
complished as specified. 


10. On March 5, 1952, plaintiff in writing requested of 
the Contracting Officer an extension of time for the comple- 
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tion of its work to March 5, 1952. The Contracting Officer by 
letter of March 12, 1952 denied such extension of time. 


11. By letter of March 17, 1952, plaintiff requested of 
the Contracting Officer the additional compensation of 
$6,620.00 for extra concrete work installed by plaintiff at 
the direction of the defendant pursuant to the provisions of 
Section 1.10 of the Specifications. 


12. The Contracting Officer denied such additional com- 
pensation by letter of March 22, 1952. 


13. On April 10, 1952, plaintiff appealed to the Com- 
missioners of the District of Columbia. 


14. No action was taken in connection with said appeal 
by the Commissioners of the District of Columbia although 
plaintiff on January 16, 1953 and again on June 19, 1953 in 
writing requested a hearing on said appeal. 


15. Plaintiff instituted this action in July 1954 up to 
which period no action had been taken by the said Commis- 
sioners of the District of Columbia in connection with plain- 
tiff’s appeal. 

In accordance with the Opinion of the Court and the fore- 
going additional findings of fact, the plaintiff is entitled to 
Judgment against the defendant in the amount of $6,620.00 
and costs. The Court being of the opinion that the damages 
awarded should include interest from the date of filing suit 
to fully compensate the plaintiff, the judgment will include 
interest from July 23, 1954 pursuant to the provisinos of 
Title 28, Sec. 2708, D. C. Code, which will be at the rate of 
four percent (4%) per annum pursuant to the provisions 
of Title 28, Sec. 2701, D. C. Code. 


JOSEPH C. McGARRAGHY, 
Judge. 
June 24, 1957 
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JUDGMENT 


UNITED STATES DISTRICT COURT 
For THe District or COLUMBIA. 


PROGRESSIVE BUILDERS, INC., 


Plaintiff, 
—V5,.—= Civil Action 
DisrRicr OF COLUMBIA, No. 3159-54 
Defendant. 


This cause having come on for hearing before the Court 
without a jury, and the Court having made its Findings of 
Fact, Additional Findings of Fact and Conclusions of Law 
which have been filed herein, the Court, this 24th day of June, 
1957, finds that the plaintiff is entitled to recover against the 
defendant in the amount of Six Thousand Six Hundred 
Twenty Dollars ($6,620.00) plus interest and costs. 


WHEREFORE, it is adjudged that the said plaintiff recover 
of the said defendant the sum of $6,620.00 with interest there- 
on at the rate of four per centum per annum (4%) from 
July 23, 1954 together with costs. 


JOSEPH C. McGARRAGHY, 
Judge. 
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AGREED STATEMENT OF THE CASE 


UNITED STATES DISTRICT COURT 


For THE DIStTRicr oF COLUMBIA CIRCUIT. 


OcToBER TERM 
1957 


PROGRESSIVE BUILDERS, INC., 
Appellant, 


—vs.— No. 14,107 


DISTRICT OF COLUMBIA, 
Appellee. 


DISTRICT OF COLUMBIA, 


Appellant, 
—vs.— No. 14,108 


PROGRESSIVE BUILDERS, INC., 
Appellee. 


This is an appeal by the Progressive Builders, Inc., here- 
after called the “Contractor,” and a cross-appeal by the 
District of Columbia, hereinafter called the “District,” from 
a judgment in an action by the Contractor for damages and 
other relief for the alleged breach of a contract dated March 
14,1949. The contract provided for the construction of four 
open preliminary sedimentation tanks (Unit 2A) and four 
sludge digestion tanks (Unit 4A), together with related 
facilities, Sewage Treatment Plant Extension, Blue Plains, 
D. C. 

The action was commenced by a complaint alleging three 
causes of action. In the first cause of action, the Contractor 
demanded $30,600.00 which represented the amount deducted 
by the District as liquidated damages at the rate of $100.00 
for each calendar day of delay in the completion of the con- 
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tract work beyond the completion date as extended. In the 
second cause of action, the Contractor demanded $100,282.35 
for alleged breach of contract by the District in requiring the 
Contractor to comply with specifications requiring certain 
tests of the contract work which were alleged to have been 
impossible of accomplishment under the design specified ; in 
requiring the Contractor to perform certain work as contract 
work whereas it was not required by the contract and in un- 
reasonably delaying the contractor in the performance of the 
contract. In the third cause of action, the Contractor de 
manded $6,620.00 for the value of extra concrete which it 
allegedly installed at the direction of the District. 

The trial court found with respect to the first cause of 
action that the Contractor delayed the completion of the 
contract work from May 3, 1951, the extended completion 
date, to August 22, 1951; that from August 23, 1951 to March 
4, 1952, the date of acceptance of the work, the delay was due 
to the fact that the District imposed unreasonable require- 
ments in respect to certain tests of the contract work and 
required the Contractor to perform work not called for by 
the contract and concluded that the Contractor would have 
been entitled to recover the retained liquidated damages for 
such latter period of delay attributable to acts of the District 
except for its failure to give notice of such delay within ten 
days of the commencement thereof which the Court held was 
required by Article 9 of the contract. 

With respect to the second cause of action, the trial court 
found that the District imposed upon the Contractor require- 
ments as to tests of the contract work which were impossible 
of accomplishment under the design and required the Con- 
tractor to perform, as contract work, extra work in the total 
amount of $45,649.57, but the Court found, that because the 
Contractor failed to make claim for its damages to the Con- 
tracting Officer as required by Article 15 of the Contract and 
no cause was shown for its failure to pursue the administra- 
tive remedy therein provided, it was not entitled to recover 
any of the damages sustained. 
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Article 15 of the Contract reads as follows: 


“Article 15. Disputes——Except as otherwise spe- 
cifically provided in this contract, all disputes con- 
cerning questions arising under this contract shall be 
decided by the contracting officer subject to written 
appeal by the contractor within thirty (30) days to 
the Commissioners, whose decision shall be final and 
conclusive upon the parties thereto. In the meantime 
the contractor shall diligently proceed with the work 
as directed.” 


The trial court found with respect to the third cause of 
action that the Contractor furnished and installed extra 
concrete in connection with the performance of the contract 
work, that such concrete was valued at $6,620.00, and that 
the installation of such concrete was ordered in writing by 
the Construction Engineer in exercise of authority vested in 
him by Section 1.10 of the specifications, reading as follows: 


“Section 1.10 Excavations Below Normal Grade.— 
If, in the opinion of the engineer, the material at or 
below the normal grade of the bottom of the trench or 
other excavation is unsuitable for foundation it shall 
be removed to such depths and widths as he may direct 
and be replaced by the contractor with suitable ma- 
terial. Earth excavation ordered below said grade by 
the engineer shall be paid for under Item 1b.” 


The trial court found to be without application Article 3 
of the contract which required all changes to be ordered by 
the Contracting Officer and required the approval of the 
Commissioners when the amount involved was one thousand 
dollars or more and reading as follows: 


“Article 3. Changes. The contracting officer may 
at any time, by a written order, and without notice to 
the sureties, make changes in the drawings and/or 
specifications of this contract and within the general 








40a 


scope thereof. If such changes cause an increase or 

| decrease in the cost of performing the work under 

! this contract, or in the time required for its perform- 
ance, an equitable adjustment shall be made and the 
contract shall be modified in writing accordingly. No 
change involving an estimated increase or decrease of 
One Thousand Dollars or more shall be ordered unless 
approved in writing by the Commissioners. Any claim 
for adjustment under this article must be made in 
writing to the contracting officer within (10) days 
from the date the change is ordered: Provided, how- 
ever, That the contracting officer, if he determined 
that the facts justify such action, may receive and 
consider, and adjust any such claim made at any time 
prior to the date of final settlement of this contract. 
If the parties fail to agree upon the adjustment to be 
made the dispute shall be determined as provided in 
article 15 hereof. Nothing provided in this article 
shall excuse the contractor from proceeding with the 
prosecution of the work so changed.” 


The trial court found also to be without application Article 
5 of the contract which provided that no charge for extra or 
additional work should be allowed unless approved in writing 
by the Contracting Officer as provided in Article 3 of, the 
contract and reading as follows: 


“Article 5—Extras. Except as otherwise herein 
provided, no charge for any extra, or additional work 
or material will be allowed unless the same has been 
ordered in writing by the contracting officer under the 
authority of article 3 or 4 of this contract and the 
price or the basis for payment stated in such order; 
nor will payment be allowed for any work performed 
or material furnished which is not in strict compliance 
with every applicable provision of this contract.” 


te 
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The trial court thereupon entered judgment in favor of the 
contractor on the third cause of action for $6,620.00. This 
appeal and cross-appeal followed. 

The four preliminary sedimentation tanks (Unit 2A) and 
the four sludge digestion tanks (Unit 44) were designed as 
additions to existing facilities at the District of Columbia 
Sewage Treatment Plant. Such facilities then consisted of 
twelve preliminary sedimentation tanks (Unit 2) and eight 
sludge digestion tanks (Unit 4) which had been constructed 
for the District in 1936 in accordance with plans and specifi- 
cations, substantially identical to the plans and specifications 
here involved (District’s Exhibits 61, 62; Tr. 1023-1025). 

The construction of the preliminary sedimentation tanks 
(Unit 2A) was completed within the time prescribed in the 
contract and was therefore not directly involved in the ac- 
tion below. The entire controversy arose out of disputes in 
connection with the construction of the four sludge digestion 
tanks (Unit 4A). 

By Article 1 of the contract the Contractor was required 
to commence the work on the date specified in a notice to. 
proceed issued by the Contracting Officer and to complete 
such work within 640 consecutive calendar days thereafter. 
Notice to proceed, when issued, required commencement on 
May 4, 1949, and February 2, 1951 was accordingly fixed as 
the contract completion date. 

Article 9 of the contract entitled “Delays-Damages” pro- 
vided for extensions of time for specified causes of delay, 
provided that written notice of the cause of the delay is 
given the Contracting Officer within ten days from the begin- 
ning of such delays. Pursuant to this Article, the contract 
completion date was extended to May 3, 1951. It was pro- 
vided also by this Article that for each calendar day of delay, 
beyond the completion date as extended, the Contractor was 
required to pay as liquidated damages the sum of $100.00 as 
provided in Section 4 of the Special Stipulations. . 
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Contract Article 9 reads as follows: 


“Article 9—Delays-Damages. If the contractor re- 
fuses or fails to prosecute the work, or any separable 
part thereof, with such diligence as will insure its 
completion within the time specified in article 1, or 
any extension thereof, or fails to complete said work 
within such time, the contracting officer with the writ- 
ten approval of the Commissioners may, by written 
notice to the contractor, terminate his right to proceed 
with the work or such part of the work as to which 
there has been delay. In such event the District may 
take over the work and prosecute the same to comple- 
tion, by contract or otherwise, and the contractor and 
his sureties shall be liable to the District for any excess 
cost occasioned the District thereby. If the contrac- 
tor’s right to proceed is so terminated, the District 
may take possession of and utilize in completing the 
work such materials, appliances, and plant as may be 
on the site of the work and necessary therefor. If the 
District does not terminate the right of the contractor 
to proceed, the contractor shall continue the work in 
which event it will be impossible to determine the 
actual damages for the delay and in lieu thereof the 
contractor shall pay to the District as fixed, agreed 
and liquidated damages for each calendar day of de- 
lay until the work is completed or accepted the amount 
as set forth in the specifications or accompanying 
papers, and the contractor and his sureties shall be 
liable for the amount thereof: Provided, That the right 
of the contractor to proceed shall not be terminated or 
the contractor charged with liquidate damages because 
of any delays in the completion of the work due to un- 
foreseeable causes beyond the control and without the 
fault or negligence of the contractor, including, but 
not restricted to, acts of God, or of the public enemy, 
acts of the District, acts of another contractor in the 
performance of a contract with the District, fires, 
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floods, epidemics, quarantine restrictions, strikes, 
freight embargoes, and unusually severe weather, or 
delays of subcontractors due to such causes, if the 
contractor shall within ten (10) days for the begin- 
ning of any such delay (unless the contracting officer, 
with the approval of the Commissioners shall grant a 
further period of time prior to the date of final settle- 
ment of the contract) notify the contracting officer in 
writing of the causes of delay, who shall ascertain the 
facts and the extent of the delay and extend the time 
for completing the work when in his judgment the 
findings of fact justify such an extension, and his find- 
ings of fact thereon shall be final and conclusive on 
the parties hereto, subject only to appeal, within 
thirty (30) days, by the contractor to the Commis- 
sioners, whose decision on such appeal as to the facts 
of delay and the extension of time for completing the 
work shall be final and conclusive on the parties 
hereto.” 


Section 4 of the Special Stipulations reads as follows: 


“4. Liquidated Damages—The contractor shall pay 
to the District of Columbia as fixed, agreed and liqui- 
dated damages the sum of one hundred dollars 
($100.00) for each calendar day’s delay; subject to 
provisions of Article 9 of the Contract (U. S. Stand- 
ard Form No. 23, as modified for use by the District 
of Columbia ).” 


Article 15 of the contract provided that all disputes arising 
under the contract should be decided by the Contracting 
Officer subject to appeal by the contractor, within thirty 
days, to the Commissioners. 

By Article 6 (c) of the contract, it was provided, that, if 
at any time prior to final acceptance of the contract work, 
the District considered it necessary or advisable to make an 
examination of work already completed by removing or tear- 
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ing out the same, the Contractor shall furnish the necessary 
facilities, labor and material. It was provided further that 
if such work was found defective, it should be corrected at 
the expense of the Contractor, otherwise the Contractor 
would be allowed the cost thereof in the manner provided in 
Article 3 of the contract. 

Article 3 of the Contract authorized the Contracting 
Officer, by written order, to make changes in the drawings or 
specifications, but it was provided that no change involving 
$1,000.00 or more shall be ordered unless approved in writing 
by the Commissioners. It was also provided that any claim 
by the Contractor for adjustment under this Article must 
be made in writing to the Contracting Officer within ten days 
from the date the change was ordered. 


In Article 16 of the Contract, it was provided: 


“(d) Upon completion and acceptance of all work 
required hereunder, the amount due the contractor 
under this contract will be paid upon the presentation 
of a properly executed and duly certified voucher 
therefor, after the contractor shall have furnished the 
District with a release, if required, of all claims against 
the District arising under and by virtue of this con- 
tract, other than such claims, if any, as may be spe- 
cifically excepted by the contractor from the operation 
of the release in stated amounts to be set forth herein.” 


The contract work was completed and accepted by the 
District on March 4, 1952, more than ten months after the 
completion date as extended. Thereafter and in connection 
with the payment of the balance due on the contract as de 
termined by the District, the Contractor, as required by 
Article 16(d) of the contract executed and delivered to the 
District a release which reads in part: 


“Except claims for liquidated damages improperly 
deducted in the sum of $30,600. Except claim for addi- 
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tional costs for extra work in the sum of $75,000 by 
reason of the requirement to re-do work previously 
properly performed ; cost of attempting to comply with 
tests called for and which were impossible to perform 
under the design called for; modify design and per- 
forming tests under modified design.” 


The specifications for the four sludge digestion tanks 
(Unit 4A), designated Tanks numbered 9, 10, 11 and 12, pro- 
vided for circular tanks of reinforced concrete construction 
with a fixed cover. They were to be 84 feet in diameter, have 
a 24 foot inside wall height, with inverted conical bottoms, 
13.5 feet deeper at the center than at the side. The slab or 
bottom of the tanks was to be 6 inches thick resting upon 
the earth upon circular columns or footings, and at the wall 
upon a reinforced concrete fillet ring of trapezoidal cross 
section, the fillet ring resting upon the wall footing. The 
top edge of the bottom slab was designed to butt against the 
inside wall of the tanks. 

The plans called for the construction of twelve (12) 8- 
inch relief valves in each tank, a ring of four in the lower 
portion of the tank and a ring of eight between the first and 
second footings. 

The purpose of the relief valves was to allow ground water 
beneath the floor to rise through filters into each relief valve 
and to escape through such relief valves thereby relieving the 
floor from underside pressure so as to prevent the bottom slab 
from being displaced by the upward thrust of such ground- 
water pressure. 

The design required that there be placed immediately below 
each relief valve a filter bed consisting of a top layer of 1” 
gravel about one foot square and 9” deep; below that and ex- 
tending up on either side of the 1” gravel, a layer of 34” 
gravel about 18” square and 3” deep; below that and extend- 
ing up on either side of the 34” gravel, coarse sand eae 24” 
square and 3” deep. 
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The purpose of this filter bed was to strain the particles 
of soil from the ground water so that only pure water would 
enter the tank through the relief valves. 

Each relief valve was to have a horizontally flanged 8- 
inch diameter pipe casing 41% inches long penetrating 
through the concrete and placed flange up in the concrete 
floor slab. On the machined flange a 1% inch thick, soft, lead 
gasket was to support a circular cast iron disc 10% inches 
in diameter with its under face machined true. Over the 
disc was a ring with flanges extending down on either side 
of the disc and resting on the horizontal flanges of the pipe. 
The ring was held in place by asphalt connecting the outer 
edge of the ring to the concrete of the slab. The disc was 


intended to close the valve so as to prevent the escape of . 


water from the tanks and to open so as to permit water to 
enter the tanks depending on underground conditions. 

A gas dome was to be located on the top of each tank at 
the center where there was to be an opening into the top of 
the tanks. The purpose of the gas domes was to collect 
gases generated by the sludge digestion process, and the 
domes were required to be air tight. The gas domes were 
also part of the mechanism by which gas was to be kept under 
pressure and used in generating electricity. In this connec- 
tion the specifications called for the construction of a gas 
meter house in which gas meters were to be installed and also 
a gas burner to dispose of surplus gas. 

The specifications called for certain tests for the gas domes 
and it was provided : 


“Section 12.2 Gas Domes—* * * 


“Each gas dome shall be tested for airtightness after 
installation, by raising the water level in the sludge 
digestion tank above the bottom of the opening in the 
slab for the gas dome until a pressure of 18 in. of water 
is produced within the gas dome. Under this condi- 
tion the exterior of the dome and joints shall be 
painted with a soap solution and examined for leaks. 
Each gas dome shall be made tight under this test by 
welding or calking, and without the use of paint.” 
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The water supply to fill the tanks for this test, was fur- 
nished by the District pursuant to specifications reading as 
follows : 


“Section 4.6 Water: 


For the purposes of this contract, the superintend- 
ent of water division, District of Columbia, will issue 
“permits for attachment to public hydrants in the Sew- 
age Treatment Plant site for the use of water without 
charge.” 


“Section IX Water Supply: 


Water mains of the District are located within the 
treatment plant site and water therefrom will be 
available to the Contractor without cost. The Con- 
tractor shall use water only from the supply in making 
mortar and concrete.” 


Contractor contended it was not permitted to use water 
between 11 A.M. and 2 P.M. Witnesses for the District 
testified water was available to the contractor 24 hours a day 
except it was not permitted to use it between 2 and 4 P.M. 


The Contract provided for progress payments as follows: 


“Article 16. Payments to Contractors—(a) Unless 
otherwise provided in the specifications, partial pay- 
ments will be made as the work progresses at the end 
of each calendar month, or as soon thereafter as practi- 
cable, on estimates made and approved by the contract- 
ing officer. In preparing estimates the material de- 
livered on the site and preparatory work done may be 
taken into consideration. 


(b) In making such partial payments there shall be 
retained ten percent (10%) on the estimated amount 
until final completion and acceptance of all work 
covered by the contract.” 
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As of April 30, 1951, the District had made and approved 
estimates of work completed in the amount of $1,236,839.00, 
and as of May 31, 1951, it had made and approved estimates 
of work completed in the amount of $1,256,825.00, as indi- 
cated by partial payment sheets numbered 24 and 25, respec- 
tively. By May 3, 1951 Unit 2A was entirely completed and 
was usable in connection with the existing facilities. 

On the basis of partial payment sheets numbered 24 and 
25 and the fact that the contract price, exclusive of extras, 
was $1,262,337.92, the contractor contended that, as of April 
30, 1951, the contract work was approximately 98 per centum 
completed, and that as of May 31, 1951 the contract work was 
approximately 99.6 per centum completed. Contractor esti- 
mated that as of May 3, 1951 the contract was 98.6% com- 
pleted. 

The District’s contention was that the estimates of work 
completed, for the purpose of partial payments under Article 
16 (a) and (b) of the contract, did not bear a true relation 
to the amount of contract work actually completed as of such 
dates. Witnesses for the District testified and the trial court 
found, as a fact, that as of May 3, 1951, to which the comple- 
tion date was extended, contract items essential to function- 
ing of the sludge digestion tanks had not been completed. 
For instance, as late as July 13, 1951 the relief valves had not 
been fully capped and set. In this connection, the trial court 
found as a fact that on May 3, 1951 the gas meters, which 
were required as a part of the operating mechanism of the 
sludge digestion tanks, had not been installed, were not de- 
livered to the site until August 1951, and probably were not 
installed until September 1951; that concrete supports for 
the sludge piping in the gallery had not been constructed; 
that roof tile on the waste burner building had not been 
erected ; that the waste gas burner was not in place; that the 
twelve-inch gas line had not been tested and connected to the 
original plant; that the gas dome tests had not been per- 
formed ; that the hot water circulating system had not been 
tested; that the hot water circulating system had not been 
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connected to the jacket lines leading to the generator motor; 
that the ten-inch valve located in the top of the water system 
had not been installed ; and that there were other incompleted 
items of contract work which necessarily prevented the full 
operation of the plant. 

Contractor contended these were all items which could 
have been completed at any time and which would not have 
consumed two weeks to perform and which would have been 
done except for the fact that the contract could not be com- 
pleted until the tanks were filled for the gas dome tests; that 
it was unsuccessfully attempting to fill the tanks and could 
not do so as the tanks were designed. Contractor contended 
that many of the items, were items which contractors 
normally do not install until the project is about to be ac- 
cepted for the reason that they might be damaged or stolen. 

In April 1951, the Contractor began attempting to fill the 
tanks for the gas dome tests as provided in Section 12.2. It 
was not able to fill the tanks to the required level for the 
reason that leakage occurred through the relief valves and 
through the butt joint between the slab and the wall. The 
District contended leaks also occurred through cracks and 
holes in the tanks. 

The Contractor nevertheless continued persisting in at- 
tempts to fill the tanks until about September 18, 1951, when 
the continued leakage from Tank 11 built up the water 
pressure outside Tank 11 and in the vicinity of Tank 9, with 
the result that a relief valve in Tank 9 blew out, indicating 
the passage of water from one tank to the other with the 
possibility of washouts and the creation of a dangerous con- 

dition below the tanks. The Contractor then stopped fur- 
ther attempts to fill the tanks and on September 21, 1951 
wrote the District referring to its attempts to fill the tanks 
and stating: 


“A Natural elevation of water has always been 
noted in the tanks, and it is our opinion that to lower 
this table of water below the natural elevation might 
result in the undermining of the concrete slabs and 
the subsequent endangering of the structure. 
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“We therefore request an early meeting of all inter- 
ested parties representatives to discuss the method of 
conducting the tests prescribed.” (Contractor’s Ex- 
hibit 18.) 


Then followed a meeting on October 2, 1951 attended by 
representatives of the Contractor and the Contracting Officer 
himself, wherein statements were made indicating the Con- 
tracting Officer was of the opinion that the fault was the 
Contractor’s and directing the reinstallation of wellpoints to 
proceed with tests, etc. 


The contract provision relating to wellpoints was Section 
1.2 reading as follows: 


“Section 1.2 Unwatering Excavation—Earth exca- 
vation below ground water shall be unwatered by an 
approved method. The contractor shall, unless other- 
wise permitted, use an efficient wellpoint system to 
drain the soil in the deeper excavations and prevent 
saturated soil from flowing into the excavation; and 
to lower the water level in advance of excavation and 
maintain it so continuously in order that the concrete 

' masonry may be placed on a firm and dry foundation. 


“The wellpoints shall be designed especially for this 
type of service and the pumping unit used shall be 
capable of maintaining a high vacuum, and at the same 
time, of handling large volumes of air as well as of 
water.” 


The wellpoint system had been installed around the sludge 
digestion tank construction, and its purpose was to lower 
the ground water level so that the concrete masonry could be 
installed on a firm and dry foundation. The wellpoint system 
was removed on or about June 6, 1950, as indicated by Field 
Report No. 261 (District’s Exhibit 2). The report reads: 
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“Note: on June 6, 1950, Mr. Blizzard said to his 
superintendent, why can’t we pull the v-a-l-l-e points 
now. It costs $500 a day. Mr. Clegg replied, I am 
not anywhere near finished yet. Mr. Blizzard said, 
so what; use a four-inch pump. No further comment. 
Knute Johnson.” (Tr. 228) 


At the time the wellpoints were pulled the excavations had 
been backfilled and the concrete masonry had been entirely 
placed. 

Section 1.2 relative to unwatering is the only section in the 
contract relative to unwatering and there is no specific pro- 
vision requiring the wellpoints to be maintained for the 
purpose of testing the gas domes. 

At the meeting of October 2, 1951, there was a general dis- 
cussion of relief valves in connection with the leakage in the 
tanks and also the “grouting” of or failure to “grout” the 
holes caused by the removal of some 10,000 tie rods, which 
had been inserted through steel frames to hold forms in place 
until the concrete had been poured and had set. Some of 
the tie rod holes were found to be leaking near the top of 
the tanks (Tr. 236). 


In less than ten days from this oral ruling on October 
2, 1951, the Contractor on October 9, 1951 wrote the Con- 
tracting Officer protesting: 


“* * * We have been delayed several months in an 
effort to overcome these latent conditions which were 
beyond our control. 


“It is our intention to install wellpoints in order to 
lower ground water so that tests can be performed, but 
give you due notice that this work will be performed 
only under protest and that we will make claim for the 
extra expense and delays caused by the latent condi- 
tions.” (Contractor’s Exhibit 38). 
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As a farther result of the meeting of October 2, 1951, the 
Contractor was directed to empty the tanks for inspection. 
In so doing, a large quantity of sand was forced by ground 
water pressure, through the filters, and into the tanks. 

The Contractor was compelled to remove the sand from the 
tanks and was directed to cut openings about two feet square 
through the concrete and reinforcing steel at the location of . 
the relief valves. It was then disclosed that the filter media 
below the valves was covered with mud, and had been dis- 
placed. In addition, large caverns existed below the various 
tanks and particularly below Tank No. 11. 

The District contended that the filter media had not been 
properly placed. The Contractor was compelled to replace 
it, refill the voids beneath the tanks, restore the concrete, 
and weld reinforcing steel into place at the locations cut out. 

It again attempted to fill the tanks with water, but leakage 
still prevented the tanks from being filled, although the relief 
valves had been reinstalled under close inspection, as had 
the filter beds. 


The relief valves in Tank 9 were then completely sealed 
so that they would not operate. The tank continued to leak 
but it was filled. 


It was then determined to seal the relief valves in all the 
‘tanks in order to fill them. In addition, the butt joint be- 
tween wall and slab was waterproofed. Leakage still con- 
tinued but the tanks were filled and the gas domes were 
‘tested and found satisfactory. The leakage in Tank 11 far 
exceeded that in the other tanks. With 21 feet of water in 
Tank 11 it leaked 175 gallons per minute, but a separation of 
one-one thousandths of an inch at the butt joint for the 265 
feet perimeter of the slab would result in leakage of 175 
gallons per minute. 

Some additional waterproofing was done in Tank 11 which 
still continued to leak at the rate of 20 gallons per minute 
with nine feet of water. The District at first refused to ac- 
cept Tank 11 but the Contractor, maintaining its position 
that the leakage was due to design, refused to do further 
work. 

The District accepted the work as of March 4, 1952. 
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THE TEST OF HOT WATER LINES 


The specifications provided for the testing of the hot water 
circulating piping as follows: 


“Section 14.9. The hot water circulating system 
shall be tested upon completion under 25 pounds per 
square inch water pressure and all joints carefully 
examined and made tight. All leaks or other defects 
which developed during the test shall be made good 
by the contractor. The use of chemicals or other in- 
gredients to close up leaks will not be permitted.” 


As of May 3, 1951, the piping of the circulating system 
was complete although the pipes had not been connected to 


_ the jacket lines which circulate through the four tanks and 


lead into the generator motor (Tr. 235). 

The witness Johnston was asked on cross-examination 
whether it was not a fact that before that time they could 
not put a test on because a line was not completely con- 
nected. He answered “yes. They can’t put on a water test 
when the line was not completely connected.” 

He also testified the contractor requested permission to 
test the hot water circulating piping in May 1951 (127-128) ; 
that M. Fuhrman wanted the test made with hot water but 
no hot water was available (128) ; that the contractor never- 
theless made the test for his own benefit at 45 Ibs. against 25 
Ibs. specified (128) ; that you could test portions of the sag 
water circulating piping by shutting off valves (238). 
is what was done; (258-259) ; the coils of each tank wer were 
tested separately (260-261). 

The contract did not require a hot water test, but the 
contractor was informed by Knute Johnson, that the con- 
tracting officer wanted such a test. Hot water was not 
available and no such test was made. The water circulating 
system was not finally accepted until March 4, 1952 (Tr. 
235). 
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During the course of performance of the work the District 
required the performance of certain extra electrical work. 
This electrical work was not completed until on or about 
March 4, 1952. 


The Trial Court, in its additional findings stated : 


1. During the course of the performance of the work 
plaintiff was directed to perform extra and additional elec- 
trical work in connection with the installation of Unit 4A 
involving the furnishing and installation of drains, breathers, 
sealoffs and explosion proof couplings on switch gears and 
motors and defendant issued its change order therefor dated 
April 14, 1952 without extension of time. 


2. Plaintiff accepted such change order under protest 
because of no allowance of extension of time. 


| 3. During the course of the performance of the work,.the 
defendant directed that plaintiff furnish and install extra 
and additional electrical work relating to ammeters, circuit 
breakers and magnetic starter to serve motors of increased 
size for Unit 4A and on March 26, 1952, defendant issued its 
change order therefor without extension of time. 


4. Plaintiff accepted the said change order under protest 
by reason of no allowance of extension of time. 
| On March 5, 1952 plaintiff in writing requested of the 
Contracting Officer an extension of time for the completion of 
its work to March 5, 1952. The Contracting Officer by letter 
of March 12, 1952 denied such extension of time. 

By letter of March 17, 1952 plaintiff requested of the 
Contracting Officer additional compensation of $6,620.00 for 
extra concrete work installed by plaintiff at the direction 
of Johnstone pursuant to the provisions of Section 1.10 of 
the specifications. The Contracting Officer denied such addi- 
‘tional compensation by letter of March 22, 1952. 
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On April 10, 1952 plaintiff appealed to the District Com- 
missioners from the denial of extension of time and from the 
denial to allow additional compensation for the extra concrete 
work. 

No action was taken by the Commissioners in connection 
with said appeal and contractor on January 16, 1953 and 
again on June 19, 1953, in writing, requested a hearing on 
said appeals. 

No hearing having been had on said appeals, this action 
was instituted on July 25, 1954. 


KNUTE JOHNSTON TESTIFIED AS FOLLOWS: 


He had been a construction engineer since 1910 (45). He 
was the construction engineer on this project, in charge of © 
construction in the field (47, 56, 140-141). His classification 
sheet indicated him to be construction engineer (140-141). 
He took all-the responsibility and had all the blame (141). 
He was engineer inspector (142). Directions to the con- 
tractor were given through the Chief Engineer (87). 

In November 1949 he had a discussion with Mr. Fuhrman 
and Mr. Marston relative to additional concrete. They ex- 
cavated below grade and backfilled with bank run gravel and 
put in more concrete (60-61, 63-64). He gave the written 
order Exhibit 6 at the time (65-67, 69). When they struck 
soft material they excavated below grade (119). They 
poured concrete directly on the soil without forms (121). 
He took out quicksand and wet clay (156). He handed the 
written order for the extra work to Fuhrman (159-160). 
Change orders were processed by Fuhrman but the order for 
extra concrete was never approved by the Contracting Officer 
or by the Commissioners (211-212). When he gave the Con- 
tractor Exhibit 6, he (Johnson) did not know whether it 
would be $1,000 or more (212-213). The concrete yardage 
‘ was taken from delivery tickets (229). The pie-shaped area 
next to the fillit indicated nothing in that area on the plan. 
It left a void (230). This was filled with gravel and concrete. 
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Under the original plan it was to be earth (232). He called 
Mr. Marston’s attention to the soft condition (232, 233). 
There actually was additional concrete over the 165 yards 
used in the pie-shaped, hollow space on the plan (242). To 
determine the 165 yards, they measured the distance with a 
ruler (243-244). The concrete was measured by tickets (261- 
263). The contract provided for payment for the concrete 
poured (263-264). The District computed quantities for 
which it paid from the drawings and not from what was 
placed (266). Specification 4.33 provides the quantity of 
masonry to be paid for shall be that deposited in place in 
accordance with the requirements of the drawings and of the 
engineer (267). 

The base of the tanks was poured in three sections in ac- 
cordance with usual practice (71). The walls were con- 
structed before the top portion of the base (71). The walls 
set before the base was poured (72). Concrete shrinks (72). 
It would create a space between the wall and the base (72). 
It would also create a space between the underside of the 
slab and its supports (72-73). No caulking was provided for 
(73). No water proofing was provided for and no water 
stops. Columns penetrated through the base (73). No water 
proofing of the material penetrating from the footing through 
the base to hold the columns (75). The butt joint was not 
waterproofed (76). The relief valve with lead gasket was 
not waterproofed (78). There was no provision to prevent 
penetration of large stone in the filter (79). For several 
months prior to September 21, 1951 the Contractor was 
unable to raise water to the proper height in the tanks (97- 
98), because water ran out through the relief valves and the 
various leaks. Before a conference on October 2, 1951, 
Marston talked of abandoning the gas dome test (101). The 
wall ties were grouted (103-104). Provisions relative to un- 
watering is on page 5 of Unit 4A, Section 1.2. There is no 
other provision relative to wellpoints (104-105). The well- 
points were withdrawn too soon (Tr. 104, 227-228). When 
the areas around the valves were opened, sand, gravel and 


ys 
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mud were found and the aggregate disturbed in the filters 
(106). Plaintiff was permitted to use a certain amount of 
water at the time, otherwise it would not have enough at the 
plant (129). Marston figured the leakage at the butt joint 
would be taken care of by sludge (179-180). The Contractor 
was not permitted to use all the water it required for the test 
between certain hours because it would shut down the water 
pressure for the plant. To fill the tanks would take a longer ~ 
time than they allowed (216). Between 11 and 2 o’clock we 
could not use the water (217). We used a six inch outlet 
(218). When the valve was cut open he saw the gravel and 
sand below, a mixture of clay and dirt (257-258). It was not 
in the same condition as when placed (258). At the meeting 
on October 2, 1951, it was contended that the wellpoints 
should have been maintained until after the relief valves were 
covered (273-275), and the witness so recommended (Tr. 174, 
273, 274). 

Contractor requested permission to test the hot water 
circulating piping in May 1951 (127-128). Mr. Fuhrman 
said he wanted the test made with hot water but there was 
no hot water available (128). The contractor nevertheless 
tested it for his benefit at 45 pounds against 25 pounds spe- 
cified (128). Mr. Fuhrman wanted a hot water test (233- 
236). You could test portions of the hot water circulating 
piping by shutting off the valves (238). That is what was 
done (258-259). The coils of each tank were tested separately 
(260-261). It was not necessary to use hot water for tests 
(129). Mr. Johnson instructed the contractor to use hot 
water if it could be gotten (129). About 1 per centum was 
deducted from the piping item on account of the hot water 
test not having been performed (130). He did tell the con- 
tractor that he had to test with hot water (1374, 1375). He 
at first was not acquainted with the fact that there was no 
hot water in the plant. He found it out the next day (1376). 

Progress percentages for payment purposes were checked 
by Fuhrman (83-84). According to the computation of the 
witness, the percentage as of April 30, was 98 per centum; 
as of May 31, 99.6 per centum (84-85). 
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GEORGE H. GIBSON TESTIFIED AS FOLLOWS: 


He was employed by the subcontractor Clegg as superin- 
tendent (276-277). He installed the filters and valves (277- 
280). It was not a water tight valve. The lead gasket was 
not water tight (281). He saw the attempt to fill the tanks 
for the gas dome tests (281). The water went out as fast as 
it went in (282). It went through the relief valves (which 
were not tight) and the joints in the concrete (282). There 
were no expansion joints (282-283). There were cracks in 
the bottom of the slab. Water came up through cracks in the 
slab (283-285). Sand came in through the relief valves 
when water was pumped from the tanks (285-288, 289-291). 
When the valve cover was removed there was sand, dirt 
and silt (293). It was as fine as flour or cement or talcum 
(294). The valves were cut out for two feet square around 
the valves (294). The material was just as it was put in 
on the upper ring but on the lower ring fine silt was over it. 
You could see the three different strata on the upper ring 
but on the lower ring you could see it when they dug them 
out (295). After inspection the material was put back and 
they would not permit the valves to be put in until they 
checked the filter, and the valves were then replaced with 
reinforcing welded between the new piece and the old piece 
(299). We tried to fill the tanks again and they would not 
hold water (299-300). We then put a sheet of rubber over 
the valve with a mastic to the floor to keep the water out of 
the valve. That sealed the valve. In addition, seca and 
cement was put in and around the joints and cracks (Tr. 
301). The tank was then filled. This was then done with 
all the tanks. There was cementing put in around the joints 
and the tanks were then filled and the gas domes passed the 
the test (302). After the tanks were tested for leakage (302) 
they were then waterproofed (302-303). When the valves 
were cut they saw caverns beneath them (422-423). They 
had to repack it (423). Waterproofing was put all over the 
bottom of the tanks (429-430). They used the same box in 
constructing the rebuilt valves as in the original (430). 
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ROBERT D. MITCHELL TESTIFIED AS FOLLOWS: 


He is a consulting engineer (307-309), and had. visited 
the construction once on January 11, 1952 (336). The design 
of the tanks was not watertight (309-310). There was no 
provision in the valves to prevent the stone material in the 
filters from coming up into the valves (310-311). In 1949, 
this type of relief valve was common in the construction of 
such tanks (339). Concrete shrinks on setting (314) and 
could cause a crack at ‘the butt joint (314). It was not a 
watertight construction (315-319). The filter bed was too 
thin and sand too course to prevent the passage of very fine 
sand (320). There would be a tendency for the gravel to be 
forced up into the relief valve and the whole mass would ex- 
pand slightly which would permit the finer stone and sand to 
mix up with the filter and permit the passage of additional 
sand from the ground (320-321). The lower ring of valves 
would be subject to a pressure of about 700 pounds (323). 
This would tend to move it up and expand it (323). The 
tanks had about a million gallons (324). It would be dif- 
ficult to indicate the rate of leakage from a tank that was 
not designed to be watertight (326). A crack of one thous- 
_ andths of one inch around the 650 feet circumference would 
give an equivalent area of three square inches (326). Under a 
21 foot head of water it would permit passage of about 175 
gallons per minute. This would not take into consideration 
leakage from the valves (327). -The construction joint was 
not watertight (327-328). Leakage might tend to under- 
mine the foundation and remove the material on which the 
structure rests (328). A leakage of sixteen gallons a minute 
with a five foot head of water would indicate an opening of 
- about three one thousandths of an inch; with a 21 foot head 
of water it would leak 175 gallons with an opening of one 
thousandths of an inch (329-330). It is not necessary for 
the tanks to be watertight for use as digestion tanks; with 
solids they usually seal off in the course of time. It would 
be an adequate design after it was in operation (331). At 
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a meeting on January 11, 1952, Kemp insisted we must abide 


by the provisions of Section 4.18 which required watertight 
work and Section 12.2 which required the gas domes tested 


by raising the water level (332). The contractor following 
the requirements of the plans and specifications could not 
have obtained a watertight construction (333). 


OLIVER B. BLIZZARD TESTIFIED AS FOLLOWS: 


Mr. Blizzard testified as follows: 


As of May 3, 1951, unit 2A was completed (523). The 
sedimentation tanks were on the opposite side of the exist- 
ing facilities from the sludge digestion tanks (530-531). They 
were in operating condition as of April 30, 1951 (531). 

As of May 31, 1951, on unit 4A, the items incomplete were 


' the rubbing of the granolithic finish which did not affect the 


use of the plant (524); the piping, item 9, was 99 per cent 
complete. The testing had not been done (525). On item 12, 


the gas collection system was $700. incomplete (525). The gas 
' meters were absent which would not have prevented the 


operation of the plant (525-526). The hot water piping was 
99 per cent complete and only the final test was missing 
(526). The electrical work was 90 per cent complete. The 
change orders had not been finally approved and that was 
required to finish the basic contract on electrical work. They 
were finally approved in March 1952 (526-528). Heating 
and ventilating was incomplete about 10 per cent over 
$2,000.00 (528-529). The gas meter building was incomplete 
in relation to gas meters and tests (529). Grassing earth 
surfaces was incomplete and cement walks (529). Cleanup 
was incomplete, curbing and gutter (530).. Commencing in 
April 1951, attempts to test the gas domes failed because of 
excessive leakage in tanks (538). As of May 3, 1951, the 
grading could have been done within a week (639). The 
tanks were not in condition to make the gas dome tests until 
the early part of 1952 (540). The granolithic floor would 
take a week or two (642). As to the openings which were too 
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small for the pipe furnished, there were about 16 that would 
have taken four or five hours a piece a man to ream out (644). 
There never was a test on a hot water circulating system 
(645). The coils were complete though they may have been 
required to connect through the wall seams (645). Eight 
recording thermometers were not installed because there was 
a substitution of a wood panel by agreement for a metal pan- 
el. The witness said that happens in many cases, maybe two or 
three years after the job was done (646-647). The gas 
meters arrived in August 1951 (649-650). The changed work — 
in connection with the electrical system had not been done 
by May 3, 1951. It was not done until March 1952 (650). 
The extra was not held up because of the failure to issue the 
change order. The witness said it was extra work that stop- 
ped some other work that had to be done from being done 
(651). A ten-inch gate valve on top of the tanks was done 
in February 1952 as there was no need of putting them in 
with a chance of damage until the tests were completed (651- 
652). The gas compressors were available and not put in 
until such time as the tests were done (652). The four 
circulating pumps may not have been hooked up (652). Rel- 
ative to the incomplete piping, it was all on the job fabricated 
and merely required installation. It was a matter of putting 
in six or eight bolts at the end of each flange. It would take 
anywhere from a half hour or an hour or two to do (715-716). 
It is the practice not to install certain items until the job is 
about to be accepted such as motors, gears, in order to avoid 
theft, damage, etc. The materials were on the site on May 2, 
1951 with the exception of the gas meters which were received 
August 24, 1951. The meters would take four hours to 
install (717). It was necessary to bolt the two end flanges 


' (718). The reaming was done in late 1950 (718). The plant 


could operate without the meters installed (720). 
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The butt joint was not watertight. The relief valves were 
not watertight. The joint at the columns were not water- 
tight. Construction joints were not watertight (531-532). 
Concrete shrinks (532-533). There was no waterproofing 
provided (533-534). They first attempted to put water for 
tests into the tanks the latter part of April 1951. The water 
ran out faster than the contractor could put itin. They were 
unable to obtain it because of excessive leakage (538). There 
was a two inch line furnished by the District which we could 
use only certain hours of the day (538-539). We worked fill- 
ing the tanks about two months before something happened 
(539-540). In the intervening period attempts had been 
made to fill the tanks (540). A conference was held on Oc- 
tober 2, 1951 at Mr. Fuhrman’s office and various reasons 
were given as to why the tanks were not watertight, such as 
tie holes left open (542). Fuhrman insisted that the well- 
points had been pulled too soon and that they be reinstalled 
(543). On November 9, 1951 an inspection was made of the 
relief valves by Kemp, Marston and others (549). On Oc- 
tober 9th we sent the letter of October 9th to Mr. Kemp 
(544). ? 

Cavities were found below one of the relief valves at the 
bottom of which was the filter material (549). On the upper 
ring no disturbance of filter medium was observed (550). 
The valves were cut out and inspected. Nothing substantially 
wrong was observed in the filter media except the lower 
‘valves in No. 11 (552-554). The contractor was instructed to 
fill the cavities in Tank 11. Also observed was a powdery 
sand as fine as talcum powder (554) and some tie holes were 
found open which were then grouted. The valves and the 
filter beds were then reinstalled (555-556). They then at- 
tempted to fill the tanks and couldn’t because of excessive 
leakage. Fuhrman suggested waterproofing the bottoms 
(557). The contractor sealed the relief valves after which 
Tank No. 9 was filled but not all the way to the top (559). 

‘The joint and shrinkage cracks in the floor slab were caulked 
(561). Ata meeting on January 18, 1952 in Mr. Fuhrman’s 
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office the centractor obtained permission to seal the valves in 
the other tanks (565-566). The valves were sealed (566-67) 
and the tanks were filled (557), and passed the test on 
January 28, 1952 (567). After the tests, the contractor was 
required to do further work with reference to sealing the bot- 
toms of tanks 10 and 11 (568-570). The extra electrical work 
was completed about March 1952 (570). 

The contractor began testing the tanks in early part of 
April 1951 (680). They asked for more water (680). Two 
tanks showed less than 100 gallons per minute leakage after 
the relief valves had been sealed (731). 


SKLAR 


This witness was foreman for subcontractor Clegg. 

Q. Mr. Sklar, in about May 1951, are you definite or 
are you not. definite to the effect that you were instructed 
that a test of the hot water circulating piping would not be 
accepted except with hot water? A. Absolutely. 
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Q. As I understand it, you did test it yourself at that 
time? A. Absolutely. 

Q. With cold water? A. That’s right. 

Q. Was that test accepted at that time? A. No. 

Q. Did you on or about December 17, 1951, have another 
test in the presence of Mr. Fay and Mr. Kelly? A. In when? 
Q. On December 17, 1951 or in December? A. No sir. 

Q. Was there any such test at that time? A. Nosir. No 
one would make a test in the winter time sir (1391). 

'Q. Was there any test made of those lines when you were 

on that job? A. Outside of what I did myself, no sir (1392). 


ALLAN B. FAY TESTIFIED AS FOLLOWS: 


He was Deputy Superintendent of Construction and Repair 
Division and Sewer Operatings Division (755). At the time 
of the construction of the eight original sludge digestion 
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tanks in 1936 (Unit 4) he was a senior engineer inspector 
(755) and his duties included inspection work on the con- 
struction of such digestion tanks (756.) The relief valves 
constructed in the floor of the original eight digestion tanks 
were identical to the relief valves installed in the four tanks 
(Unit 4A) involved in the subject contract and the design 
and drawings of the two contracts were essentially identical 
(758-760). The design in the subject contract was accepted 
practice (761). The original design of the plant was for 130 
million gallons a day with a two-hour detention. At the time 
the addition was completed, there was an average annual flow 
of 170 million gallons per day so that the detention was cut 
down and was less efficient (770). The balance of the plant 
was used in treating sludge which is the material removed 
from the sewage (771). Four new tanks were built by Pro- 
gressive nearest the river (777). Kemp was director of 
Sanitary Engineering (780). Fuhrman was resident engine- 
er. Johnson was Chief Inspector or Construction Engineer, 
but left his position on October 24, 1951 before the completion 
of the contract (780). In addition to other duties, the wit- 
ness performed certain functions in regard to the computa- 
tion of quantums of materials used (787). 

As of May 2, 1951, the heating and sampling water connee- 
tion to digestion tanks 9 and 10 was not complete by reason 
‘of the fact that wall sleeves were inadvertently too small. 
The gas meters were not complete (799). The gas meters 
were necessary and the digestion tanks could not have been 
put in use without the meters (800). The meters served 
another purpose besides measuring the gas (800). He is not 
sure if there was a by-pass around the meters (800). The gas 
meters arrived August 21, 1951 and were installed about 
September 20, 1951 (801). The statement as to the installa- 

tion of the meters on September 20 is inferred from the report 
of September 20, 1951 showing the installation of brackets 
for meter supports in the meter house (803). Beside the gas 
meters, there were in the meter house pressure relief valves 
and an orifice meter, the purpose of which was to measure 
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the gas which was conveyed to the waste gas burners. It was 
the opinion of the witness that the gas meters were installed 
sometime in September 1951 (803). The hot water circulat- 
ing piping had not been completely hooked up May 3, 1951. 
There were recording thermometers which on May 3, 1951 
had not been installed in the system at each tank (808-809). 
The connections were not complete from the header systems 
in the gallery through the walls of the tanks to the heating 
coils inside (809). The sampling pipe sleeves at the lower 
levels of Tanks 9 and 10 were two inches inside the diameter 
and should have been of a size to receive a two inch pipe 
(810). It would be impossible to fill the tanks with water 
until piping was installed (813). The hot water circulating 
system wasn’t complete until water was turned into it (812- 
813). The hot water circulating system was tested on De- 
cember 17, 1951 (813). Tests of the gas domes were made on 
January 28, 1952. He remembered tests had been attempted 
prior to September in connection with the gas domes. He 
remembered a requisition for more water than was being sup- 
plied to fill the tanks (815). He did not know how much 
water was supplied to fill the tanks (815). He did not know 
how much water was supplied prior to September 18, 1951 
(815-816). The treatment plant depended for its water sup- 
ply upon a number of things (816). The water was available 
through 6 inch connections for 24 hours a day subject to re- 
strictions between two and four o’clock in the afternoon 
(817).. Upon inspection of the tanks on October 30, 1951, 
tons of sand were observed (820). There was an inspection on 
November 20 at which time Marston and Kemp were present 
(837). When the relief valves were opened the gravel we 
saw was of a mixed size (868), the majority of which was less 
than three-quarters of an inch. In Tank 12 none of the filter 
bed material showed that it had been disturbed (868). No 
one pointed out to him any filter that appeared to have been 
properly placed. None of the contractor’s men said that the 
filters were properly placed (872). He could not say that 
he had ever stated that the filters were not properly installed 
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(872). The witness denied the statement in a memorandum 
of July 15, 1921, addressed to Mr. Rabeau from Knute A. 
Johnson that “the relief valves in the bottom of all four tanks 
have been inspected by Mr. Fay and myself. A. memoran- 
dum dated July 15, 1951 signed by Knute Johnson indicated 
that the relief valves * * * show they are O. K.” (876-878). 
The hot water circulating system was tested and approved 
on December 17, 1951 (883). The gas meters were installed 
in the middle of September 1951 (886). He had no experience 
on concrete before 1929 and at that time he was put in 
charge of it to learn the ropes (889). He was present during 
the construction of the Unit 4 sludge digestion tanks in the 
capacity of Senior Engineering Inspector (891) and the 
specification for Unit 4 and Unit 4A gas domes were sub- 
stantially the same (892-894). He did not see tests on the 
gas domes on Unit 4 (894). 

An addendum to the contract for the Unit 4 construction 
provided for relief valves similar to those provided for in 
the specifications for the Unit 4A construction (894-895). 

He did not see tests on gas domes on Unit 4 (894). Prior to 
the additions to the plant, the average daily flow was approxi- 
mately 40 million gallons in excess of the designed intention 
(901). When they had the additional sedimentation tanks, 
they did obtain the two hour detention for a flow of 175 mil- 
lion gallons a day (903). Johnson was both Chief Inspector 
and Construction Engineer (903). Fuhrman was the Resident 
Engineer on the project and was responsible for the general 
administration. It was his duty to interpret plans and specifi- 
cations. Johnson was in field charge of 2A and 4A construc- 
tion (904). When Fuhrman was away, Johnson was in charge 
(907-908). Witness first began water leakage tests in Decem- 
ber 1951 and January and February 1952 (915-916). There is 
nothing in the contract relative to water leakage tests (916). 
He was aware that under Section 1.10 of the specifications, 
the Engineer might require unsuitable material to be removed 
and replaced with what he directed to be suitable material 
(918). 
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As of May 2, 1951, the project had not been cleaned up and 
pieces of material and equipment were lying around (921). 
Witness said that there were items which would be delayed on 


| installation until the very end of the project but there were 


not many of them (922). In general equipment is installed 
when it arrives but not always (928). A contractor frequent- 
ly permits odds and ends of work to remain undone until the 
work has progressed to a point where he feels it is ready to 
be accepted but the witness did not know (923-924). The 
grading and seeding hadn’t been done (928). The burners on 
the gas meter house were two pieces of pipe stuck up through 
sleeves (928) having a pilot control on them and a separate 
pipe line but connections had not been made. It was not a 
major job to put in the burners (931). The burners could 
be installed in a day (931). He was unable to state that the 
pipe lying around on May 2nd was required for the construc- 
tion (931-932). He stated that piping could have been com- 
pleted with an eight man gang in a week or two weeks (936). 
The granolithic floor had not been poured (936). It would 
take more than a day to hook up a pump (District’s Exhibit 
33) because the electrical work had not been completed (939). 
It might take a day to extend the water line over the tank 
(939-940). The sampling well didn’t have a cover on it which 
required it to be bolted on (940-941). In the gas meter build- 
ing he saw four lengths of pipe lying around but he did not 
know how long it would take for installation (941-942). 
There were no pressure or relief valves on top of the domes 
(943). It would take about two hours each for four valves 
(943-944). He did not remember the dates when the holes 
were reamed (945). He did not remember exact dates too 
clearly. He remembered discussions on the job about testing 
the hot water (948) but was not sure whether it had to do 
with testing with hot water. He did not recall but might 
have stated at the time that they wanted hot water running 
through the lines because it might cause movement in the 
pipes and they wanted to be sure there was room for the 
movement (949). He had no reason to ask for a hot water — 
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test and he didn’t insist on a test with hot water (950). He 
stated that there could well have been a conversation concern- 
ing movement with hot water (950). 

The plant operating staff controlled valves which would 
cut off the water supply to Unit 4 (958). He recalled dis- 
cussion about getting more water to fill the tanks (959), 
which would have occurred before September 1951 (959). It 
was the first time he knew tests were going on (960). 

Where the filter and the ground around had been washed, 
there was no way of determining how the aggregates were 
originally prepared (965). There were cement cracks in the 
tanks and about the relief valves (970-976). 

He saw the valves in November 1951 about two years after 
they had been installed (974). 

The filter beds and valves were reinstalled under close 
inspection and were properly installed. After they were 
installed an attempt was made to put water in Tank 9 (992- 
993). After the filters had been rebuilt and the valves re- 
‘installed the contractor obtained permission to seal the valves 
in order to determine whether the excess leakage was through 
the valves or through the concrete (994). After the new 
filter beds and valves were installed in December 1951, sand 
came into the tanks (1000-1001). After the experience on 
Tank 9, all the tank valves were sealed in January 1952 and 
the tanks filled and domes tested (1004). There is nothing in 
the specifications requiring sealing of the valves. There was 
waterproofing done (1004). There was nothing in the con- 
tract requiring waterproofing. There was, however, a require- 
ment for watertight work (1005), and the District was 
informed that with good construction the tanks should be 
reasonably watertight (1008). 


FRANK A. MARSTON TESTIFIED AS FOLLOWS: 


He was the head of Metcalf and Eddy, the consulting con- 
. tractors for the District of Columbia, and prepared the plans 
and specifications for the original installation of Units 2 
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and 4 in 1935. Such plans and specifications called for the 
construction of relief valves which were identical to the relief 
valves provided for in the plans and specifications for Unit 
4A (1024-1030). The specifications for the construction of 
Unit 4 called for a gas dome test and such test was performed 
without difficulty (1031-32). 

He visited the project during construction about once a 
month. Section 4.18 relative to watertight work was part 
of the standard specifications of the District which they were 
required to use in this document (1037). The tanks were 
not designed to be watertight between the wall and the floor 
and other construction. The joint was not intended to be 
bottle tight as far as clear water is concerned (1038-1039). 
The design used on the unit 4 construction was the same as 
that used in the Unit 4A construction. Leakage of two or 
three gallons per minute from tank 9 at 5’ head with clear 
water was reasonable (1039). The relief valves were a com- 
mon form of design for sludge digestion tanks used in other 
cites (1040). The percentage of voids in the filterbed would 
be about 40 per centum (1043). When the relief valve blew 
out it was indicated that the water pressure beneath the floor 
was sufficiently great to force the rim and cover of the valve 
out inspite of the cement by which it was fastened. He could 
not determine what amount of pressure would be required to 
do that (1044). The valves were provided with a clear area 
so that the plate could lift and allow water to go around its 
edges and come back into the tank. The purpose of the relief 
valves was to allow water in the ground underneath the floor 
to escape after passing through the filterbed, thereby reliev- 
ing the floor from underside pressure (1042). 

On November 20, 1951, the witness went into Tank 11 
(1048). Eight covers of relief valves had been removed from 
the top ring and the cover of one valve in the bottom ring. 
The covers of the remaining three valves in the bottom rings 
were removed. In one upper ring valve, and in all four of 
the lower ring valves, clay was packed up to the underside 
of the cover. In one bottom ring valve, clay was dug out by 
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hand until gravel was reached below the underside of the 
valve body (1048). In some upper ring valves screened 
gravel was observed and in some it looked like bank run 
gravel. There was no indication that gravel had been graded 


and placed with a box (1048). The gravel and course sand ~ 


filter was not properly built in any of the valves in Tank 11 
(1049). Honeycombing was observed and it was not caused 
by the chiseling out of the ring (1051-1052). Honeycombing 
is a characteristic that occurs in some concrete masonry 
construction (1052). It occurs adjacent to a casting or 
wall form rather than out in the mass of concrete, and is due 
to lack of thoroughly consolidating the wet concrete when it 
was placed (1052). There were large cavities under and 
adjacent to the valve underneath the floor of the Tanks and 
some cavities extended for some distance away from the valve 
(1049). 

It was the contractor’s choice as to the sequence of put- 
ting in the various castings for the valves (1052-1053). The 
concrete work was very poorly done and the covers of the 
valves were ordered removed (1050). A velocity of 4’ per sec- 
ond would lift the stone into the valve (1054). He could not 
convert that into pounds per square inch. If the velocity got 
high enough as it did when it blew the top of the valve, it was 
high enough to move the stone up and a lot of the material 
underneath (1054-1055). 

He may have had a conversation with Johnston relative to 
placing extra concrete under the slab but witness had no 
recollection of it (1055). Johnson may have discussed the 
work on Contractor’s Exhibit 6 (1056). Specification, Sec. 
3.1 — “Gravel Refilling Below Nornial Grade” requires 
refilling excavated areas below grade with gravel or crushed 
stone of approved size. Under the unit price for gravel, where 
soft material had been excavated, a change order was not 
required (1063). On July 10, 1951, the general inspection 
indicated satisfactory work but did not believe he inspected 

the relief valves (1066). He has no opinion as to the amount 
of leakage normally expected around the column stubs in the 
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tanks (1066). Subsurface conditions would affect the amount 
of leakage in the tank (1072-1073). 

Subsurface excavation below normal grade was required to 
be refilled with suitable material as determined by the en- 
gineer. Section 1.10 does not require gravel. It requires 
suitable material and in some instances he might have direct- 
ed concrete (1073). Concrete alongside the fillet was better 
construction (1076). It would be in his opinion justified 
under Section 1.10 (1076). The other section relative to the 
type of gravel indicates what gravel should be used below 
normal grade but does not require it to be placed in any parti- 
cular location (1076). 

The witness was not present at the time of the gas dome 
tests on the original construction. He did not know the 
quantity of water supplied at that time and did not know the 
extent of leakage under the original construction (1077). 
Very fine sand would flow like water and would tend to 
penetrate the filter (1081) but such penetration would be 
slight (1100). There was no provision to prevent the filter 
bed from lifting slightly into the throat of the valve and 
where it lifts it destroys the compaction which permits the 
passage of material through it and might result, depending 
on the quantity of penetration, in a mixing of the materials in 
the filterbed and the mixing of clay and other material with 
the aggregate in the bed (1081). It would look like run of 
bank gravel if the flow was great enough to mix the whole 
mass and you couldn’t say what it was originally after such 
mixing. When he put Section 4.18 in the specifications which 
calls for watertight construction because it was a standard 
in the specifications of the District, he knew the design didn’t 
call for watertight construction and that a watertight con- 
struction was not necessary for the operation of the plant 

(1082). It was put in the specifications because it was 
standard (1083). The witness thought that the provision 
applied more particularly to the mass of concrete which in 
this case was watertight construction (1083). 
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filter was not properly built in any of the valves in Tank 11 
(1049). Honeycombing was observed and it was not caused 
by the chiseling out of the ring (1051-1052). Honeycombing 
is a characteristic that occurs in some concrete masonry 
construction (1052). It occurs adjacent to a casting or 
wall form rather than out in the mass of concrete, and is due 
to lack of thoroughly consolidating the wet concrete when it 
was placed (1052). There were large cavities under and 
adjacent to the valve underneath the floor of the Tanks and 
some cavities extended for some distance away from the valve 
(1049). 

It was the contractor’s choice as to the sequence of put- 
ting in the various castings for the valves (1052-1053). The 
concrete work was very poorly done and the covers of the 
valves were ordered removed (1050). A velocity of 4’ per sec- 
ond would lift the stone into the valve (1054). He could not 
convert that into pounds per square inch. If the velocity got 
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high enough to move the stone up and a lot of the material 
underneath (1054-1055). 

He may have had a conversation with Johnston relative to 
placing extra concrete under the slab but witness had no 
recollection of it (1055). Johnson may have discussed the 


work on Contractor’s Exhibit 6 (1056). Specification, Sec. 
3.1 — “Gravel Refilling Below Normial Grade” requires 


refilling excavated areas below grade with gravel or crushed 
stone of approved size. Under the unit price for gravel, where 
soft material had been excavated, a change order was not 
required (1063). On July 10, 1951, the general inspection 
indicated satisfactory work but did not believe he inspected 


the relief valves (1066). He has no opinion as to the amount 


of leakage normally expected around the column stubs in the 
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tanks (1066). Subsurface conditions would affect the amount 
of leakage in the tank (1072-1073). 

Subsurface excavation below normal grade was required to 
be refilled with suitable material as determined by the en- 
gineer. Section 1.10 does not require gravel. It requires 
suitable material and in some instances he might have direct- 
ed concrete (1073). Concrete alongside the fillet was better 
construction (1076). It would be in his opinion justified 
under Section 1.10 (1076). The other section relative to the 
type of gravel indicates what gravel should be used below 
normal grade but does not require it to be placed in any parti- 
cular location (1076). 

The witness was not present at the time of the gas dome 
tests on the original construction. He did not know the 
quantity of water supplied at that time and did not know the 
extent of leakage under the original construction (1077). 
Very fine sand would flow like water and would tend to 
penetrate the filter (1081) but such penetration would be 
slight (1100). There was no provision to prevent the filter 
bed from lifting slightly into the throat of the valve and 
where it lifts it destroys the compaction which permits the 
passage of material through it and might result, depending 
on the quantity of penetration, in a mixing of the materials in 
the filterbed and the mixing of clay and other material with 
the aggregate in the bed (1081). It would look like run of 
bank gravel if the flow was great enough to mix the whole 
mass and you couldn’t say what it was originally after such 
mixing. When he put Section 4.18 in the specifications which 
calls for watertight construction because it was a standard 
in the specifications of the District, he knew the design didn’t 
call for watertight construction and that a watertight con- 
struction was not necessary for the operation of the plant 
(1082). It was put in the specifications because it was 
standard (1083). The witness thought that the provision 
applied more particularly to the mass of concrete which in 
this case was watertight construction (1083). 
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He stated concrete shrinks when set and would create an 
opening of some degree at the joint between slab and the wall 
(1083). Varying temperatures might make a difference in 
the opening. He never computed the extent of the opening 
and the amount of leakage which might be expected at the 
joint. It would be problematic as to the computation and 
the facts and you would not know from observation the 
quantity of leakage which might be expected at the joints and 
contractor would not be expected to know (1084). He would 
expect leakage between the slab and columns and in the con- 
struction joints and at the relief valves (1085). He did not 
consider the leakage in Tank 9 unreasonable with the valves 
sealed (1086). He would expect shrinkage cracks in the floor 

after it was poured which would not be defective construction 
and that there would be some leakage through those cracks 
(1086). 

He was on the job on December 13th, observed the condi- 
tions and saw the valves in position after concrete was 
poured. He was not present while the valves were being 
placed or the filters constructed (1088-1089). The condition 
around the throats was observable. He observed no honey- 
comb or holes around the valves in December 1949 but did not 
know what developed between that time and September 1949 
' (1089). In November 1951 he observed that the concrete 
around most of the valves was honeycombed so that aggregate 
pieces could be picked up by hand and holes could be seen 
around the rim of the valves (1090). The purpose of the 
valves was to prevent flotation of the floor by allowing 
water to enter through the valve. There was no flotation 
(1092). 

The contract did not require the wellpoint system to be 
maintained after the concrete had been placed in the slab 
(1092), but the contractor was required to protect his work 
and was required to put in asphalt joints and could not do so 
- because of leakage (1093). The inside of the tank looked 
good to him and the construction joints had been pointed up 
and the walls pointed up. He knew that the filters and 
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valves had been reinstalled, that water was placed in Tank 
9 after the reinstallation and that for several weeks water 
was placed in the Tank and then finally the valves were 
sealed (1094). A satisfactory test of the gas domes could 
not be made before the valves were sealed and the outside 
butt joint caulked because of excessive leakage (1095). 

The valve still leaked after being reinstalled. When the 
valves were sealed, they were able to raise the water to the 
elevation required and the domes were tested. It was then 
determined to seal the valves in all the tanks and after that 
water reached the elevations required (1095). 

After the tests, it was sought to reduce the. leakage in 
- Tanks 10 and 11 and additional caulking and waterproofing 
was done (1096). In Tank 11 which was the worse at eleva- 
tion 21, there was 175 gallons per minute leakage. He did 
not compute the extent of opening at the butt joint which 
would permit such leakage. He could make assumptions and 
compute. It would be approximate. He would not expect a 
contractor to do it. It would take someone familiar with 
hydraulics. No water test for leakage was required by the 
contract and no provision was made as to the maximum per- 
missible leakage (1097). Tank 11 would have been adequate 
with leakage of 175 gallons per minute of pure water (1097- 
1098). It would have served the purpose if accepted then 
and the same with tank 10. Prior to November 20, 1951 any 
objection was of the type that would occur in any construc- 
tion. There was nothing which required the hot water cir- 
culating coil to be tested with hot water. A test with cold 
water would have been adequate (1098), and the witness did 
not at any time advise that such tests with hot water were 
necessary or required (1099). 

A velocity of 10’ per second would be required to mix up 
one of the filters so that it would look like bank run gravel. 

The gas meters were needed as a part of the operating 
mechanism of the plant and the plant would not be ready to 
operate without the concrete supports for the sludge piping in 
the gallery, nor without tile on the waste burner building, 
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nor without waste gas burner in place, nor without the 12” 
gas line tested and conected with the original plant, nor 
safely without the gas dome tests having been performed or 
without the hot water circulating system tests or connected 
to the jacket lines leading to the generator motor (1105). Nor 
without the 10” gas valve on the top of the water system in- 
stalled (1106). All of such incompleted items were essential 
to the operation of the plant (1107). 

- In commenting on the necessity and desirability of the 
items, he was not indicating how long it would take to put 
them in (1107-1108). They were all minor items insofar as 
installation was concerned and could have been put in quickly 
and readily if on hand. They may have been on the site and 
not installed because of the status of the work (1108). They 
wouldn’t take long to install. It could have been done within 
a few days or a week or two (1109). But until installed and 
tested, the plant could not be operated (1109). 


SAMUEL I. ZACK TESTIFIED AS FOLLOWS: 


He was connected with Gannett, Fleming, Corddry and 
Carpenter, Inc. (1114). The design of the tanks would in- 
dicate leakage in small quanity as would make a function- 
ing tank as a digester if constructed in accordance with good 
practice (1116). Not knowing all the construction condi- 
tions, you would possibly get 20 gallons per minute or less, 
allowing for tolerances. He would say 20 gallons a minute 
would be reasonable (1117). With the water rising, he 
doesn’t think there would be adequate velocity to remove the 
stone unless the top was not placed on it, then it would move 
the stone. You have to do a lot of theoretical calculations 
(1124). It would probably need 4 to 5 feet per second to 
remove the stone. At about 4’ it just begins to move. At 
5’ you probably would have the moving up a little bit (1124- 
1125). He examined the butt joint but not carefully (1127- 
1128). He examined the contract drawings and the require- 
‘ments for the construction of the floor slab and the way it 
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butts against the wall (1127-1128). The leakage should be at 
a@ minimum around the rim. If you get 5 to 10 gallons it 
would be within the 20 gallons (1128), a minute permissible 
leakage. The tanks didn’t have to be watertight for proper 
functioning (1129). It could be constructed to, give 20 gal- 
lons a minute leakage. He didn’t find in the specifications 
any reference to the percentage of leakage (1130). He did 
not know how large an opening would be required at the joint 
to result in a leakage of 175 gallons a minute at a 22 foot 
head or water (1130). You would not normally get plus 22 
head on top of the valve until the tanks were completely 
constructed (1133). There was nothing in the contract in- 
dicating the sequence in placing rings and plates on the 
valves (1134-1135). The purpose of the valves was to permit 
water to come in and prevent it from going out. The amount 
of leakage would tend to be greater as the construction be- 
came less good (1135). 


THOMAS E. FALEY TESTIFIED AS FOLLOWS: 


He was connected with Gannett, Fleming, Corddry and 
Carpenter Inc. He had examined the drawings and specifica- 
tions for the contract in question and he regarded the de- 
sign therein as adequate and feasible (1143, 1160). The con- 
dition around and near the edge of the relief valves, known 
as honeycomb, was caused by a lack of “cement-sand grout” 
around the coarse rock aggregate. Such condition had noth- 
ing to do with design, it resulted from construction (1156- 
1157). In order to arrive at the quantity of concrete masonry 
used in construction the better practice is to figure out the 
geometric volume of the walls, slabs or other construction, 
rather than use the transit mix tickets brought to the job 
(1158-1159). Sludge digestion tanks do not have to be water- 
tight as for a water reservoir (1160). It will leak with water 
where it will not leak with sludge (1160). He didn’t com- 
pute the leakage which might be expected because it is dif- 
ficult without knowledge of all factors involved. There were 
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so many variable factors such as the amount of water in the 
mix, how it was placed, whether it was plastic, whether it was 
cured, whether the aggregate had a high rate of porosity 
(1160). Assuming the mix was in accordance with the 
specifications, he would not make a theoretical computation. 
There are so many variables involved that they would not 
know within reason what to expect (1161). It is difficult 
to indicate the amount of leakage which might be expected 
(1161). The walls themselves might leak a very slight 
amount even if constructed as indicated in the contract. 
It is difficult to get absolutely watertight concrete 
(1162). He was not an authority on the valves (1162) and 
therefore wouldn’t know the amount of leakage expected from 
the valves (1163). There is nothing unsual about leaving an 
opening for the installation of large equipment (1165), but 
extreme care is required to avoid damage. 


RALPH FUHRMAN TESTIFIED AS FOLLOWS: 


He testified concerning the status of completion of the unit 
4 tanks. He was the Superintendent, D. C. Sewage Treat- 
ment Plant at the time of the construction of the sludge diges- 
tion tanks. In that capacity he was the engineer of the con- 
tract work and had complete supervision of the inspection 
force and of all things having to do with the construction 
(1191). The 25th partial payment sheet covering work 
| through May 31, 1951, indicated that payment for 7,255 cubic 
yards of concrete had been allowed. It had been estimated 
that 6,910 cubic yards would be needed for the unit 4A con- 
struction. On March 20, 1952 he received a letter from ap- 
pellant addressed to Harold Kemp under date of February 9, 
1950, in reference to some change in requisitions for concrete 
in January 1950 (1194-1197). The original contract comple- 
tion date with the 90 day extension was May 3, 1951 (1197). 
On May 3, 1951, 23 items of the construction work had not 
been completed (1198-1201). 
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The concrete supports for piping in the gallery were com- 
pleted May 14, 1951, concrete walks were started May 10, 
1951 and completed June 4th, concrete pavement June 15th, 
roof tile at waste gas burners July 9th, fixtures in washroom 
July 12th, granolithie floor finish in the digestion gallery 
July 13th, 1951, 12” gas line was tested and connected July 
18th, gravel road placed in July, flushing water piping pres- 
sure test was made on August 2nd, finished grading and gras- 
sing completed September 10th, wall castings through the 
digestion tank walls and sampling and heating waterpipes 
passing through these castings were completed September 
12th, heating water piping complete and given pressure tests 
December 15th, 1951, cylinders for door lock installed 
January 2, 1952, installation of eight recording thermometers 
serving the digestion tanks completed January 7th, 1952, 
incomplete drawings had been submitted by contractor May 
17, 1951, sheet metal ducts for heating and ventilating system 
completed June 28th, steamheater for digestion system com- 
pleted October 10, 1951, and controls for system January 14, 
1952, sump pump installed January 14th, 1951, City water 
piping in new gallery tested July 7, July 20, July 30, 
August 10, 1951 and finally January 30, 1952. 

Float valves which did not meet requirements of specifica- 
tions were installed February 15, 1952, 10” gate valves on top 
of water system February 18, 1952, painting February 18, 
1952, gas compressors and controls February 20, 1952, final 
adjustments and tests on circulating pumps, flushing water- 
pump, condensate pumps February 28, 1952, air operating 
sewage ejected completed March 4, 1952. Gas meters were 
set on or about September 20th, and piping January 29, 1952. 

On May 3, 1951, it was difficult to give a percentage to 
two decimal places or state if the work was 98.66 per centum 
complete but it was up to the 90 per centum brackets 
(1200-2). The hot water circulating piping was tied up 
with the wall sleeves and remained to be completed (1203) 
that had been cast in the concrete walls of the digestors and 
were incomplete (1203). He did not direct the test with hot 
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water, the specifications (Sec. 14.9) required only a pressure 
test (1204-1205). Johnson, the chief inspector who reported 
to the witness, had been given no instructions to require ap- 
pellant to make hot water test (1204). The pressure test was 
satisfactorily performed on December 17, 1951 (1205). He 
inspected the tanks in the late summer or early fall of 1951 
‘and observed honeycombing and very poor concrete work 
around the relief valves. 

The contractor started to fill the tanks for the gas dome 
‘tests early in the summer of 1951. There was a limitation on 
‘the water allowed the contractor. He believed, however, that 
it was a million gallons overnight (1214). He doesn’t think 
he placed a severe restriction on the use of water (1215). It 
would not have been feasible to make the tests of the tanks 
with sludge because of the danger of gas accumulations 
(1215). 

_ Contractor was directed to remove valves for examination 
and after their removal it was observed that not one of the 
filterbeds appeared to have been properly constructed in ac- 
cordance with specifications (1207). The direction to appel- 

‘lant to remove the relief valves was made pursuant to Article 
6c of the contract (1210). Honeycombing was observed in 
the concrete around some of the relief valves and voids where 
concrete had not been piled against the relief valves were 
also observed (1212). Appellant made no demonstration 
that any of the filterbeds were properly in place (1213). 

The gas dome test was finally completed on January 26, 
1952, but additional work was required in two of the tanks 
because of excessive leakage through cracks and openings 

(1217). The contract was controlling in respect to change 
orders and Knute Johnson had little, if anything, to do with 
initiating such change orders (1223). He knew of no change 
orders which originated from Mr. Johnson’s observations or 
suggestions. He had no knowledge that extra concrete was 
placed to the fillet under the floor slab (1223). Mr. Kemp 
was the Contracting Officer and Edward Johnson and, after 
his retirement, David Auld was the alternate Contracting 
Officer (1223). 





He is not a construction specialist (1226). His specialty 
was operation and layout of sewage treatment plants (1215). 
This was the first construction job for which he had direct 
responsibility (1227) and he had specific knowledge of con- 
Struction requirements (1226). Knute Johnson was Chief 
Inspector he was not employed as an engineer (1227). 

Instructions were regularly given to the contractor 
through Johnson (1231). Johnson had more experience in 
concrete work than he had (1233). 

Honeycombing was fully visible after the covers of the 
valves were removed (1237). There were some opening along 
the edges that were visible before the covers were removed 
(1238). The condition existed for two years (1238). The 
covers were not immediately placed on the valve openings. 
The condition was observable a long time (1239). He never 
received a complaint of honeycomb before November 1951. 
He is not aware that sika cement had been used up to that, 
point (1240) because the aggregates had been worked away 
from the face and it was smooth on top before the sika was 
placed (1241). Where the sika around the valves were 
chipped out it looked rough (1242). It was not left that way 
before the sika was placed (1242). 

He testified as to the date of completion of work from a 
memorandum prepared in May 1952 (1245). The memoran- 
dum was prepared for the purpose of contesting the contrac- 
tor’s appeal (1248). 

The roof tile could have been put on long before, the 
fixtures are customarily installed the last moment (1250). 
The granolithic floor was laid earlier but the hardener was 
put on in July. They usually wait until the last minute to 
put it on (1251). The 12” lines were in sometime before but 
the small pier supporting it were put in later (1251-1252). 
The gravel roads were done at the tailend of the job (1252). 
The flush piping was ready for tests shortly before August 
2, 1951. He does not know how long before. It could have 
been done much earlier (1253). The sleeves could have been 
installed in November or December 1949 (1254). Ther- 
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water, the specifications (Sec. 14.9) required only a pressure 
test (1204-1205). Johnson, the chief inspector who reported 
to the witness, had been given no instructions to require ap- 
pellant to make hot water test (1204). The pressure test was 
satisfactorily performed on December 17, 1951 (1205). He 
inspected the tanks in the late summer or early fall of 1951 
and observed honeycombing and very poor concrete work 
around the relief valves. 

The contractor started to fill the tanks for the gas dome 
tests early in the summer of 1951. There was a limitation on 
the water allowed the contractor. He believed, however, that 

it was a million gallons overnight (1214). He doesn’t think 
he placed a severe restriction on the use of water (1215). It 
would not have been feasible to make the tests of the tanks 
with sludge because of the danger of gas accumulations 
(1215). 

Contractor was directed to remove valves for examination 
and after their removal it was observed that not one of the 
filterbeds appeared to have been properly constructed in ac- 
cordance with specifications (1207). The direction to appel- 
lant to remove the relief valves was made pursuant to Article 
6c of the contract (1210). Honeycombing was observed in 
the concrete around some of the relief valves and voids where 
concrete had not been piled against the relief valves were 
also observed (1212). Appellant made no demonstration 
that any of the filterbeds were properly in place (1213). 

The gas dome test was finally completed on January 26, 

1952, but additional work was required in two of the tanks 
because of excessive leakage through cracks and openings 
(1217). The contract was controlling in respect to change 
orders and Knute Johnson had little, if anything, to do with 
initiating such change orders (1223). He knew of no change 
orders which originated from Mr. Johnson’s observations or 
suggestions. He had no knowledge that extra concrete was 
placed to the fillet under the floor slab (1223). Mr. Kemp 
was the Contracting Officer and Edward Johnson and, after 
his retirement, David Auld was the alternate Contracting 
Officer (1223). 





He is not a construction specialist (1226). His specialty 
was operation and layout of sewage treatment plants (1215). 
This was the first construction job for which he had direct 
responsibility (1227) and he had specific knowledge of con- 
Struction requirements (1226). Knute Johnson was Chief 
Inspector he was not employed as an engineer (1227). 

Instructions were regularly given to the contractor 
through Johnson (1231). Johnson had more experience in 
concrete work than he had (1233). 

Honeycombing was fully visible after the covers of the 
valves were removed (1237). There were some opening along 
the edges that were visible before the covers were removed 
(1238). The condition existed for two years (1238). The 
covers were not immediately placed on the valve openings. 
The condition was observable a long time (1239). He never 
received a complaint of honeycomb before November 1951. 
He is not aware that sika cement had been used up to that, 
point (1240) because the aggregates had been worked away 
from the face and it was smooth on top before the sika was 
placed (1241). Where the sika around the valves were 
chipped out it looked rough (1242). It was not left that way 
before the sika was placed (1242). 

He testified as to the date of completion of work from a 
memorandum prepared in May 1952 (1245). The memoran- 
dum was prepared for the purpose of contesting the contrac- 
tor’s appeal (1248). 

The roof tile could have been put on long before, the 
fixtures are customarily installed the last moment (1250). 
The granolithic floor was laid earlier but the hardener was 
put on in July. They usually wait until the last minute to 
put it on (1251). The 12” lines were in sometime before but 
the small pier supporting it were put in later (1251-1252). 
The gravel roads were done at the tailend of the job (1252). 
The flush piping was ready for tests shortly before August 
2, 1951. He does not know how long before. It could have 
been done much earlier (1253). The sleeves could have been 
installed in November or December 1949 (1254). Ther- 
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mometers had a glass door and are customarily put in the 
last moment (1255). The cylinder locks could have been put 
in earlier if the contractor wished (1255). His records indi- 
cate there was work in the gas meter house by plumbers on 
the 21st, 24th and 25th of August 1951 and he believes the 
meters were installed at that period (1259-1260). He can’t 
testify to it (1260). 
They started to fill the tanks sometime in the early Spring 
or early summer of 1951 (1266). In January, Kemp insisted 
on watertight construction as stated in specifications (1267). 
He does not know what restrictions were placed on the use 
of water (1268). He wrote Blizzard that since the item re- 
ferred to in a letter is on unit price basis, no extra order was 
required (1269). 

The contractor did say he was doing the filter installations 
and tests for tank leakage under protest (1272). He knew 
ethey were doing it under duress (1273). On October 19th, 
Kemp ruled it was contract work (1273). In March 1952, 
they knew the contractor was reserving a claim for $75,000.00 
and there had been no change in the attitude of Fuhrman or 
Kemp and they were still insisting it was contract work 
(1274). Appellant never filed a claim for extra work—he 
merely reserved a claim for $75,000.00 but never filed any 
such claim (1274). Mr. Johnson was not the engineer, the 
witness who was the superintendent of the sewage treatment 
plant was so designated (1276). The plant could not have 
been put in operation without the four gas meters (1277). 


HUGH SCHREIBER TESTIFIED AS FOLLOWS: 


He was an electrical engineer and employed by the District 
in that capacity during the construction of the unit 4A tanks 
(1284-1285). As of May 3, 1951, the electrical work was 95 
per centum completed. At that time there was incomplete 
electrical work on the motorized gas valve that went into the 
gas control house; the controls were the unit heater and the 
panel for the meters was approved on July 5, 1951 (1286). 
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Heller and Miles did all the electrical work. Their work 
was very satisfactory and they were expeditious in the execu- 
tion of their work (1287). Change orders 4, 5, 6 and 7 in- 
volved certain electrical work (1289). Change order 6 for 
installing and furnishing 14 drains and breeders and sealoffs 
on the explosion proof equipment. He did not consider that 
it required additional time for performance (1290). Change 
Order 7 was for furnishing and installing ammeters, circuit 
brakers and magnetic starters to serve motors of increased 
size. The work could have been done in such time as not to 
necessitate an extension of time (1291). He was on the job 
after the relief valve blew and observed the earth had been 
washed out from under the tank so that a man could crawl 
under the cone on the bottom of the tank but did not see any 
honeycomb (1292). He personally made leakage tests on 
December 28, 1951. The leakage in tank 11 was in excess 
of 100,000 gallons for a 24 hour period and in the other 
three tanks 192,000 gallons. On the 29th, the four tanks 
totalled a leakage of 333,000 gallons. On January 2nd, it 
was 160,000 gallons (R 1296, 1297). 

With reference to the time required to perform change 
orders, he took into consideration the labor necessary but not 
the time required for obtaining materials. It was a period 
when it was difficult to get electrical materials. It is diffi- 
cult even today (1295-1296). 

He couldn’t explain the difference in leakage from one day 
to another (1297-1298). 


EDGAR J. KELLY TESTIFIED AS FOLLOWS: 


He testified he was inspector for the District of Columbia. 
He replaced Mr. Johnson and, after October 1951, he was on 
the job every day; he witnessed the test of hot water circulat- 
ing system on December 17, 1957 and watched the reconstruc- 
tion of the filter beds, repacking of gravel, etc. in the four 
tanks (unit 4A) (1306-1307). He was present when the gas 
domes were tested with cold water (1302). After the tanks 
were “de-watered” he inspected and observed cracks in the 
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floors and cavities and floor sounded hollow. There were 
leaks in the side walls (1303-1304). When the relief valves 
were removed, it was observed that the aggregate in the 
filters was not according to specifications and that honey- 
‘combing extended around ten or twelve relief valves in the 
‘four tanks (1306). From under the floor of the tanks some 
caverns were so large that “* * * you could drive a Ford 
***” (1306). October 12, 1951 to February 19, 1952, appel- 
lant was working on filters exclusively (1317). He observed 
the reconstruction of valves and filters every day during the 
period October 12, 1951 to February 19, 1952 and saw they 
were done right (1323). Had relief valves and the filters 
not been reconstructed, the tanks could not have been put 
into operation (1318). After they rebuilt the valves, they 
tried to fill the tanks for several weeks. They then sealed 
the valves in Tank 9 (1327). After they sealed the valves, 
they then filled the tank to the top. Thereafter they sealed 
the valves in the other tanks and on January 28th the domes 
were tested and passed (1328-1329). After the tanks were 
| rebuilt, they still could not be filled to the top (1332), there 
' was quite a bit of leakage through tie-holes in the side-walls 
(1333). The tanks still leaked after the valves were sealed 
(1334). 
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ADDITIONAL CONTRACT PROVISIONS NOT SET 
FORTH IN AGREED STATEMENT 


* ae * * * 


CONTRACT ARTICLES 


Article 1. * * *. The contractor shall commence the 
work on the date specified in a written notice to proceed 
which shall be issued by the contracting officer and shall 
complete the work within 640 calendar days after such date 


specified for commencement. 
* * * * * 


Article 4. Changed Conditions.—Should the contractor 
encounter or the District discover, during the progress of 
the work subsurface and/or latent conditions at the site 
materially different from those shown on the drawings or 
indicated in the specifications, or differing materially from 
those ordinarily encountered and generally recognized as in- 
hering in work of the character provided for in the plans and 
specifications, the attention of the contracting officer shall 
be called immediately to such conditions before they are 
disturbed. The contracting officer shall thereupon promptly 
investigate the conditions, and if he finds they do so ma- 
terially differ he shall make such changes in the drawings 
and/or specifications as he may find necessary, and any 
increase or decrease of cost and/or difference in time result- 
ing from such changes shall be adjusted as provided in article 
3 of this contract, but no such change involving an estimated 
increase or decrease in cost of One Thousand Dollars or more 
shall be made by the contracting officer unless approved in 
writing by the Commissioners. 


Article 16. Payments to Contractors—(a) Unless other- 
wise provided in the specifications, partial payments will be 
made as the work progresses at the end of each calendar 
month, or as soon thereafter as practicable, on estimates 
made and approved by the contracting officer. In preparing 
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estimates the material delivered on the site and preparatory 
work done may be taken into consideration. 


(b) In making such partial payments there shall be re- 
tained ten percent (10%) on the estimated amount until 
final completion and acceptance of all work covered by the 


contract. 
* * * + com 


Article 23. Definitions—Whenever used in this contract, 
including all documents forming a part hereof, the word 
“Commissioners” shall mean the “Board of Commissioners 
of the District of Columbia,” and the term “contracting 
officer” shall mean the officer executing this contract on be- 
half of the District of Columbia and shall include his duly 
appointed successor and his authorized representative. 


GENERAL CONDITIONS 


9. Work on Sundays, Legal Holidays and at Night.—No 
_ work shall be done at any time on Sundays or legal holidays, 
or on any other day before 7 a.m. or after 7.p.m., except 
with the written permission of the contracting officer and 
pursuant to the requirements of the Police Regulations of 
the District of Columbia. 


SPECIAL CONDITIONS 


1. Definitions—Whenever the word “Engineer” is used 
in the Schedule of Prices, Special Conditions, Special Stipu- 
lations or Specifications, it is understood to designate the 
Deputy Director of Sanitary Engineering, Superintendent 
Sewage Treatment Plant, Engineers or Inspectors limited by 
the special duties entrusted to them. 


2. Engineer.—To prevent any misunderstanding and liti- 
gation, the Engineer shall decide any and all questions which 
may arise as to the quality and acceptability of materials 
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furnished and work performed and as to the manner of per- 
formance and rate of progress of said work, and shall decide 
all questions which may arise as to the interpretation of any 
or all plans relating to the work or the specifications, and all 
questions as to the acceptable fulfillment of the contract on 
the part of the contractor; and the Engineer shall determine 
the amount and quantity of the several kinds of work per- 
formed and materials furnished which are to be paid for 
under the contract, and such decision and estimate for 
purposes of partial payment shall be final and conclusive, and 
such estimate, in case any question shall arise shall be a 
condition precedent to the right of the contractor to receive 
any money due under the contract. Any doubt as to the 
meaning of or any obscurity as to the wording of these spe- 
cifications and contract will be explained, and all directions 
and explanations requisite or necessary to complete, explain, 
or make definite any of the provisions of the specifications or 
contract and to give them due effect will be given by the 
Engineer. The contractor shall have the right of appeal in 
the event of disagreement with the decision of the Engineer. 
(Article 15, Form of Contract.) 


SPECIAL STIPULATIONS 


3. Contract Time—The work shall be commenced at the 
time stated in the notice to proceed and shall be completed 


as follows: A 
* * + * ee 


(c) Preliminary Sedimentation Tanks, Unit 2A, and 
Sludge Digestion Tanks, Unit 4A, six hundred forty (640) 
consecutive calendar days from and after the date stated-in 
said notice to proceed. 


UNIT 4A SPECIFICATIONS 


Section XI. Protection against Flotation.—The Contrac- 
tor shall take all necessary precautions to prevent, and shall 
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be responsible for damage to any structure due to upward 
_ water pressure during construction, and before the full 
weight of the structure is available to resist upward pressure. 


* * * * * 


Section 1.12 Measurement.—The quantity of earth excava- 
tion to be paid for under Item 1b shall be the number of 
cubic yards of material, exclusive of that measured and paid 
for as rock, that would have been removed if the excavation 
were everywhere carried exactly to the limits prescribed. 


Section 1.13 Payment.—The lump sum and unit price here- 
in agreed upon under Items la and 1b respectively shall 
include compensation for furnishing all labor, tools, ma- 
terials and equipment required for all earth excavation and 
refilling; disposal of material by removal, by refilling exca- 
vations or by placing and compacting in fills, including re- 
handling if required ; selecting, compacting and watering the 
same where required ; furnishing an adequate supply of water 
for construction work; sheeting, shoring, bracing, coffer- 
damming and supporting; timbering left in place which was 
not shown on the drawings to be left in place, or was not 
ordered by the Engineer to be left in place, but was left in 
place by the Contractor for the protection of adjacent prop- 
erty or structures or for his own convenience; all lighting 
and watching; diking, pumping or bailing or otherwise dis- 
posing of water; grading and finishing earth surfaces, to- 
gether with all work incidental thereto. 

When materials excavated under Item la are of satis- 
factory quality for use as refilling below normal grade, and 
are available within the contract site, the Contractor shall 
place such materials as specified under Section 3.1 without 
additional compensation. . 

When materials excavated under Item la are unsatis- 
factory for use as refilling below normal grade, the contrac- 
tor shall furnish and place gravel refilling as directed by 
the Engineer, payment for which shall be made under Item 3. 
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GRAVEL REFILLING BELOW NORMAL GRADE 
SS en 5c 0 

Section 3.1 General.—When excavations below the normal 
grade of the bottom of the trench or other excavation are 
' required by the Engineer, and he directs that they shall be 
refilled with gravel, then the gravel shall be of quality ap- 
' proved by the Engineer and shall be spread in thin layers 
~ not over 4 in. in thickness, thoroughly moistened and rammed 
' or rolled as directed. The measurement of gravel refilling 
shall be made in place in the work, and the price herein 
agreed upon under Item 3 shall include compensation for 
furnishing and placing the gravel, ramming, rolling and all 
other work incidental thereto. 

Crushed stone of approved size may be substituted for 
gravel required for refilling. 


CONCRETE MASONRY 
MATERIALS 


Section 4.18 Watertight Work—Watertight work is re- 
quired in all construction. 
Section 4.33 Measurement—The quantity of concrete 


masonry to be paid for under Item 4a for the various classes 
of concrete shall be that deposited in place in accordance 
with the requirements of the drawings and of the Engineer. 


HOT WATER CIRCULATING PIPING 


Section 14.9 Test.—The hot water circulating system shall 
be tested upon completion under 25 Ib. per sq. in. water 
pressure and all joints carefully examined and made tight. 
All leaks or other defects which develop during the test 
shall be made good by the Contractor. The use of chemicals 
or other ingredients to close up leaks will not be permitted. 
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STATUTES CLAIMED TO HAVE APPLICATION 
PEE OR a, 


Title 11 § 11-306, District of Columbia Code, 1951 Ed., 
R. 8. D. C. § 763; act of Feb. 27, 1877, 19 Stat. 253, ch. 69 
§ 2. 


“Said court [United States District Court for the 
District of Columbia] (except as otherwise provided 
in this title) shall have cognizance * * * of all cases in 
law and equity between parties, both or either of which 
shall be resident or be found within said district and 
also of all actions or suits of a civil nature at common 
law or in equity, in which the United States shall be 
plaintiffs or complainants; * * *.” 


Title 47 § 47-105, District of Columbia Code, 1951 Ed., 
(Act of June 26, 1912, 37 Stat. 184, ch. 182, §9.) “Anti- 
deficiency Act” applicable to the District of Columbia. 


“The provisions of section 665 of title 31 of the Code 
of the Laws of the United States of America, known 
as the ‘Antideficiency Act,’ are hereby extended and 
made applicable in all respects to appropriations made 
for and expenditures of and to all of the officers and 
employees of the government of the District of Co- 
lumbia.” 


U. 8. Code Title 31, Section 665. Expenditures in excess 
of appropriations—Voluntary service forbidden—A pportion- 
ment of appropriations for contingent expenses or other 
general purposes. 


“(a) No officer or employee of the United States 
shall make or authorize an expenditure from or create 
or authorize an obligation under any appropriation or 
fund in excess of the amount available therein; nor 
shall any such officer or employee involve the Govern- 
ment in any contract or other obligation, for the pay- 
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ment of money for any purpose, in advance, .of appro- 
priations made for such purpose unless such contract 
or obligation is authorized by law.” 


(B.S, Sec. 3679, Act July 12, 1870, Chap. 251, Sec. 
17, 16 Stat. 251). 


U. 8. Code Title 41, Section 11. No contracts or purchases 
unless authorized or under adequate appropriation. 


“No contract or purchase on behalf of the United 
States shall be made, unless the same is authorized 
by law or is under an appropriation adequate to its 
fulfillment, except in the War and Navy Departments, 
for clothing, subsistence, forage, fuel, quarters, trans- 
portation, or medical and hospital supplies, which, 
however, shall not exceed the necessities of the current 
year.” (R. S. Sec. 3732; June 12, 1906, c. 3078, 34 
Stat. 266.) 


R. 8S. Sec. 3732 from Act Mar. 2, 1861, c. 84, Sec. 
10, 12 Stat. 220. 


Title 1 § 1-902, District of Columbia Code, 1951 Ed., (Act 
of Feb. 11, 1929, 45 Stat. 1160, ch. 173 § 1; June 5, 1930, 46 
Stat. 500, ch. 400). “Settlement of Claims and suits against 
the District of Columbia—Cases that may be settled—De- 
fenses.” 


“The Commissioners of the District of Columbia are 
empowered to settle, in their discretion, claims and 
suits, either at law or in equity, against the District of 
Columbia whenever the cause of action— 


“(a) Arises out of the negligence or wrongful act, 
either of commission or omission, of any officer or 
employee of the District of Columbia for whose negli- 
gence or acts the District of Columbia, if a private 
individual, would be liable prima facie to respond in 
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damages, irrespective of whether such negligence oc- 
curred or such acts were done in the performance of 
a municipal or a governmental junction of said dis- 
trict: Provided, however, that nothing herein con- 
tained shall be construed as depriving the District of 
Columbia of any defense it may have to any suit, 
either at law or in equity, which may be instituted 
against it or to give any person, corporation, partner- 
ship, or association any right to institute any suit 
against the District of Columbia which did not exist 
prior to June 5, 1930. 


“(b) Arises out of the existence of facts and cir- 
cumstances which place the claim or suit within the 
doctrine and principles of law decided by the courts 
of the District of Columbia, or by the Supreme Court 
of the United States to be controlling in the District 
of Columbia.” 


Title 1 § 1-904, District of Columbia Code, 1951 Ed., (as 
amended July 31, 1951, 65 Stat. 131, ch. 274 §1). “Settle 
ments limited to $10,000—Report to Congress—Appropria- 
tions Authori 


“No settlement of any claim or cause of action 
herein authorized by sections 1-902 to 1-905 to be made 
by the Commissioners of the District of Columbia 
shall in any event exceed $10,000 and all settlements 
entered into by the Commissioners of the District of 
Columbia acting under the terms and provisions of 
sections 1-902 to 1-905 shall be presented to the Con- 
gress, together with a brief statement of the nature 
of the claim or suit, the amount claimed, and the 
amount of the settlement, * * *.” 
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STATEMENT OF QUESTIONS PRESENTED 


Number follows the points in the Brief. Sub- 

divisions a & b are not separately so designated 

in the brief but are covered in the point bearing 
the number of which it is a subdivision. 


I. Where liquidated damages for delay are specified in a 
contract requiring construction of separate independent 
structures, which, upon completion, are separately and in- 
dependently useable, may such damages be imposed where 
a substantial portion of such separate structures are com- 
pleted on time, and the contract fails to apportion the 
liquidated damages to the separate structures? 


II. Where a contract provides for liquidated damages for 
failure to complete within the time specified, may contrac- 
tor be held solely responsible for delay and such damages 
be imposed where delays of the contractor are concurrent 
with delays resulting from attempts to perform tests im- 
possible of accomplishment under the design and concur- 
rent with delays in obtaining materials in short supply and 
required under change orders and delays resulting from 
the requirement to make tests in a manner different than 
specified ? 


III. Should a contract be deemed substantially complete 
so as to prevent imposition of liquidated damages for delay 
where it is 98.6% complete on the completion date and the 
incomplete items include tests not possible of accomplish- 
ment under the design, the performance of extra work for 
which materials were in short supply and not obtainable by 
the completion date, and includes a test which the owner 
demanded be performed with hot water, though not so re- 
quired by the contract, and hot water was not available, 
and the balance of the work could have been done within 
two weeks if the project were otherwise ready for accept- 
ance? — ens 








IV. Is a contractor entitled to extension of time for com- 
pletion of a construction contract for such period as is 
necessarily required for performance of extra work ordered 
by the owner? 


V. Assuming that the contract requires notice within 
ten days from the commencement of delays in order for 
the contractor to be entitled to an extension of time to 
complete, where there is a continuing delay, may the con- 
tractor obtain such extensions of time for a portion of the 
period of delay where he does serve such notice during the 
pendency of the delay? 


V(a). Assuming that the contract requires notice within 
ten days from the commencement of delays in order for the 
contractor to obtain an extension of time to complete, 
where contractor is delayed due to the requirement to per- 
form tests impossible of accomplishment in sewage treat- 
ment tanks as designed and fails to serve notice of such 
delay within ten days of the commencement thereof, but 


does serve such notice within ten days after being ordered 
to perform work beyond contract requirements in order to 
accomplish such tests, is contractor entitled to an exten- 
sion of time and relief from liquidated damages for delay 
for the period from which said additional work was or- 
dered? 


V(b). Assuming that the contract requires notice within 
ten days from the commencement of delays in order for 
contractor to obtain an extension of time to complete, 
where contractor is delayed due to the requirement to per- 
form tests impossible of accomplishment in sewage treat- 
ment tanks as designed but fails to serve notice within ten 
days from the commencement of such delay but continues to 
attempt to perform such tests until a dangerous condition 
develops and then suspends work and within ten days of 
such suspension serves written notice of .such develop- 
ment of such condition and requests instructions relative 


il 





to further procedure, is contractor entitled to an extension 
of time and relief from liquidated damages for delay for 
the period commencing with the date of suspension of the 
work? 


VI. Does: a contractor waive his right to extension of 
time for performance of a construction contract, by reason 
of his failure to give notice within ten days of the com- 
mencement of delays as required by Standard Article 9 of 
Government Construction Contracts, where such delays 
result from breaches of contract by the owner in requiring 
contractor to do tests impossible of performance under 
the contract design and in requiring work beyond contract 
requirements to accomplish such tests? 


VI(a). Does contractor waive the right to extension of 
time for failure to give notice of delay within ten days 
from the commencement thereof where such delays result 
from attempts to perform tests impossible of accomplish- 
ment under the design for construction of tanks where con- 
tractor does not become aware of such impossibility until 
more than ten days subsequent to the commencement of 
such delays? 


VII. Is a contractor precluded from recovering unliqui- 
dated damages for breach of contract in being compelled to 
perform under protest, as contract work, work which was 
in fact beyond contract requirements, because he did not 
appeal from the ruling of the Contracting Officer to the 
District Commissioners pursuant to a contract provision 
providing for such appeal on ‘‘disputes concerning ques- 
tions arising wnder this contract?’’ (emphasis ours). 


VII(a). Where appeals were taken to the District Com- 
missioners from rulings of the Contracting Officer disal- 
lowing compensation for extra work and disallowing an 
extension of time by reason of requiring work beyond con- 
tract requirements as though it were extra work and no 
hearing was had thereon for over two years time, although 


ill 











requested in writing on two occasions, was the appeal 
procedure under the contract futile, so as to obviate the 
necessity of such appeal in connection with a claim for 
damages for breach of contract in being compelled to per- 
form the work beyond contract requirements which work 
was the basis for the application for extension of time 


from the denial of which the aforementioned appeal was 
taken? 
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United States Court of Appeals 


For THE District or CoLuMBiA CirculiT 





No. 14107 
ProcRESsivE Burtoers, Inc., Appellant, 
v. 


District or CoLtumBia, Appellee. 





No. 14108 
District or CoLumsia, Appellant, 
v. 


PROGRESSIVE Bur~pers, Ine., Appellee. 





Appeal from the United States District Court for the 
District of Columbia . 





APPELLANT'S BRIEF 





JURISDICTIONAL STATEMENT 


The action is based upon:a contract entered into between 
plaintiff-contractor and the District of Columbia for the con- 
struction of additions to existing Blue Plains Sewage Treat- 
ment plant consisting of four additional preliminary sedi- 
mentation tanks, designated in the contract as unit 2A, and 
four additional sludge digestion tanks, designated in the 
contract as unit 4A. 





(Continued on page 9) 
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The complaint sets forth three causes of action (App. 6a) > 


(1) To recover $30,600. liquidated damages of $100: per: 
day deducted by the District from the contract price, by rea- 
son of failure to complete by May 3, 1951, the contract com- 
pletion date as previously extended by the District (App. 6a). 


(2) To recover $100, 282.35 damages for breach of con- 
tract in being compelled to perform tests impossible of ac- 
complishment under the design of the tanks and in requiring 
modifications of the design at increased costs as contract 
work, in order to accomplish said tests, and thereby causing 
delays in performance (App. 16a). 


(3) ‘To recover $6620. for extra conérete work ordered 
by the Engineer on the site (App. 17a). 


The Answer pleaded: 
(1) The complaint failed to state a claim (App. 20a). 


(2) Plaintiff failed to perform conditions precedent in 
that (App. 21a): 


(a) It failed to give written notice of delay within ten 
days from commencement thereof (App. 21a). 


(b) Failed to claim to the Contracting Officer within ten 
days from the date the engineer ordered extra work and act- 
ing thereon without obtaining written approval of an extra, 
exceeding $1000. from the Commissioners (App. 21a). 


(3) Plaintiff failed to exhaust administrative remedies 
(App. 21a). 


(4) Various denials (App. 21a-24a). 

Jurisdiction in the District Court was involved under Title 
II Sect. 306 of the Code of the District of Columbia (1951 Ed., 
R.S.D.C. Sect. 763, Act of Feb. 27, 1877, 19 Stat. 253, ¢. 69 
Sect. 2). 

Jurisdiction in this Appellate Court is derived from U. 8. 
Code Title 28 Section 1294, Act of June 25, 1948. 
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STATEMENT OF THE CASE > 


A contract was entered into between contractor and the 
District for construction of additions to the existing Blue 
Plains Sewage Treatment Plant in the District of Columbia. 
The additions consisted of four preliminary sedimentation 
tanks (unit 2A) and four sludge digestion tanks (unit 4A) 
(App. 25a, 37a, 41a, 83a). 

The contract required completion within 640 consecutive 
calendar days from May 4, 1949 (App. 25a, 41a, 85a). It 
provided for extension of time for excusable causes provided 
written notice was served within ten days from the commence- 
ment of the delay (App. 29a, 41a, 42a). The time for com- 
pletion was extended to May 3, 1951 (App. 25a, 29a, 41a). 

Liquidated damages of $100, per day of delay was provided 
for but no provision was made for apportioning such damage 
to unit 2A as distinct from unit 4A (App. 41a, 48a). 

Unit 2A, the sedimentation tanks, was completed on time 
(App. 25a-26a, 41a, 60a) and uscable and required for im- 
mediate use in the existing system (App. 64a, 66a). That 
system had been designed to handle 130 million gallons a day 
with a two hour detention (App. 64a). Prior to completion 
of unit 2A, the plant was inefficiently handling in excess of 
design capacity, i.e. 170 million gallons per day which was 
accomplished by cutting down the two hour detention (App. 
64a, Tr. 770). After unit 2A was completed, two hour deten- 
tion was available for 170 million gallons per day (App. 66a, 
Tr. 901, 903). 

Unit 4A was not completed until March 4, 1952 and the 
District imposed liquidated damages of $100 per day from 
May 3, 1951 for a total of $30,600. (25a, 27a). 

A prime difficulty preventing unit 4A from being completed 
by May 3, 1951, was the fact that the contract provided there 
be water-tight construction (App. 29a, Specs. §4.18, App. 
87a) ; that gas domes on top of the tanks be tested by filling 
the tanks with water so as to raise an 18 inch column of water 
in the tanks (App. 46a, Specs. §12.2). The water was to be 
supplied by the District (App. 47a). 
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This test was impossible of accomplishment, as the Court 
found, because it was conceded the design of the tanks would 
not result in a water tight construction (App. 29a, 38a, 56a, 
Tr. 72-76, 58a, Tr. 281-285, 59a, Tr. 309-310, 315-319, 327-328, 
62a, Tr. 531-534, 69a, Tr. 1038-1039). The purpose for which 
the tanks were to be used did not require a water tight con- 
struction as sludge to be ultimately placed in the tanks, would 
adequately seal the tanks (App. 29a, 59a, 71a, 75a). The en- 
gineer who prepared the specifications inserted the provisions 
as to watertight construction, merely because the District 
stated it was a standard provision in its contracts (App. 67a, 
71a). 

As of May 3, 1951, contractor estimated 98.6% completion 
(App. 48a, 57a). The incomplete work included the impos- 
sible gas dome tests which contractor started to perform in 
April 1951 (App. 49a, 60a, 61a, 62a, 63a), and which it con- 
tinued to attempt to accomplish until September 18, 1951, 
when a valve in one of the tanks blew due to the accumulation 
of underground water pressure, indicating a possible danger- 
ous condition (App. 49a) ; it included electrical work which 
could not be performed by reason of extra work ordered, ma- 
terials for which were in short supply and not then obtainable 
(App. 60a, 61a, 63a, 8la); and it included delay in testing 
piping because the District demanded it be done with hot 
water which was not available and which it is now conceded 
could, under the contract, have been done with cold water 
(App. 58a, 57a, 63a, 67a). 

The balance of incomplete work included items normally 
not done until a contract is ready to be accepted, or which a 
contractor might not perform while the other work is incom- 
plete and which could have been completed within two weeks 
or less, except that gas meters, which required four bolts to 
install, did not arrive until August 22, 1951 (App. 49a, 60a, 
61a, 67a, T4a). 

When the valve blew on September 18, 1951, contractor 
suspended work and, in writing, on September 21, 1951, re- 
quested further instructions concerning the gas dome tests 
(App. 49a-50a). A meeting with the Contracting Officer on 
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October 2, 1951, resulted in the direction to perform work in 
order to accomplish gas dome tests, which the court found to 
be beyond contract requirements and costing $45,649.57 
(App. 29a-30a, 34a, 50a, 51a, 62a). Contractor in writing 
protested and indicated it would claim damages and delays 
on October 9, 1951 (App. 34a, 51a, 62a). 

The District conceded the electrical work was expeditiously 
performed (App. 8la). “By reason of the extras ordered, it 
was completed in March 1952 (App. 60a, 61a, 63a). The Dis- 
trict conceded electrical materials were in short supply (App. 
81a) but, in denying an extension of time for the performance 
thereof, it failed to consider the delays in obtaining materials 
(App. 81a). 

During the course of the work, the District’s Engineer in 
charge of the field (App. 55a, 64a, 66a, 79a) ordered extra 
concrete placed pursuant to a contract provision (specifica- 
tions Section 1.10 App. 39a) permitting the engineer to re- 
move unsuitable material below grade and to replace it with 
suitable material (App. 31a, 32a, 66a, 70a, 71a). 

At the conclusion of the project, contractor requested an 
extension of time by reason of the requirement to perform 
work beyond contract requirements and by reason of the extra 
electrical work and requested compensation for the additional 
concrete ordered by the engineer (App. 34a, 35a, 54a). 

Both requests were denied (App. 35a, 54a). Contractor 
timely appealed therefrom to the District Commissioners who 
failed to entertain said appeals for about two and one-quarter 
years, though twice requested to do so in writing (App. 35a, 
55a). The contract provided for such appeals concerning dis- 
putes “nnder” the contract (Art. 15, App. 39a, 43a). 

By reason of the long delay, contractor deeming the appeal 
procedure futile, commenced this action. 

No appeal was taken from the direction to perform work 
beyond contract requirements. 

The Trial Court found the delay from May 3, 1951 to Aug- 
ust 22, 1951 was the sole fault of contractor (App. 28a, 38a) ; 
that the delay from August 23, 1951 to March 4, 1952 was the 
fault of both parties but particularly that of the District in 
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requiring the performance of the impossible gas dome tests 
and work beyond contract requirements (App. 28a, 38a). It 
denied recovery of the liquidated damages charged, however, 
solely upon the ground that contractor had failed to serve 
written notice of delay within ten days from the commence- 
ment thereof (App. 28a-29a). 

It denied recovery of damages for breach of contract in 
requiring performance of the impossible tests and for work 
beyond contract requirements solely for the reason that con- 
tractor did not submit its claim to the Contracting Officer 
nor appeal to the District Commissioners pursuant to the 
provision requiring appeals relative to disputes “under” the 
contract (App. 31a). 

It allowed recovery for the extra concrete work in the sum 

of $6620. with interest (App. 31la-32a). 
- Contractor appeals from the denial of recovery of the liqui- 
dated damages imposed and from the denial of recovery of its 
damages suffered in being required to perform work beyond 
contract requirements. 

The District appeals from the allowance for the extra con- 
crete work ordered by the Engineer. 

A more detailed joint statement of facts is contained in the 
appendix (App. 37a-55a). 
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POINT I 


LIQUIDATED DAMAGES ARE NOT CHARGEABLE 
WHERE A SEVERABLE AND USEABLE PORTION OF 
THE PROJECT IS COMPLETED AND THE CONTRACT 
FAILS TO PROVIDE FOR APPORTIONMENT OF LIQUI- 
DATED DAMAGES. UNIT 2A WAS COMPLETED ON 
TIME AND USEABLE. PROVISIONS AS TO NOTICE 
WITHIN TEN DAYS OF COMMENCEMENT OF DELAY 
RELATIVE TO THE INCOMPLETE PORTION OF THE 
WORK ARE NOT APPLICABLE TO THIS SITUATION. 


SUMMARY 


Liquidated damages are just compensation for the depriva- 
tion of useage of the project to be completed. It represents 
the fair estimate of the parties, at the time the contract is 
made, as to reasonable compensation for such deprivation. 
Where such compensation is made applicable to an entire 
contract, a substantial and severable part of which is finished 
on time and useable, then, to apply the full liquidated dam- 
ages to the remaining portion is to charge in excess of its 
value, and instead of compensation, the liquidated damages 
become a penalty, which is not permissible. For failure to 
complete a severable portion of the work, the owner is rele- 
gated to proof of actual damages. Notice of delay, under 
these circumstances, is inapplicable. 


ARGUMENT 


The contract required construction of four sedimentation 
tanks (unit 2A) and four sludge digestion tanks (unit 4A). 
Liquidated damages were provided to be paid for failure to 
complete the contract on time. No provision was made for 
apportionment of liquidated damages between units 2A and 
44 (App. 41a, 48a, Special Stip. §3, App. 85a, Special Stip. 
§4, App. 43a). 
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Unit 2A was completed in time and useable (App. 25a-26a, 
41a, 60a). At the time, the existing plant required the usage 
of these preliminary sedimentation tanks (App. 64a, 66a). 

The original capacity of the existing plant was 130 million 
gallons a day based on a two hour detention in the sedimenta- 
tion tanks. At the time of completion of unit 2A, the plant 
was handling 170 million gallons per day which was in excess 
of its capacity so that the detention was cut down and the 
operation was less efficient. When unit 2A was completed, 
two hour detention was again obtained for a flow of 170 mil- 
lion gallons per day (App. 64a, 66a). 

Liquidated damages are not enforced if there is an exces- 
sive disproportion between the actual and stipulated damage. 
The test as to such disproportion is determined as of the time 
of making the contract, not as of the time of breach. 


Piriebe & Sons vy. U. S., 332 U.S. 407 (1947). 


A damage of $100.00 per day, made applicable at the time 
of making the contract to the delay of the entire contract, 
is obviously disproportionate when applied to a severable half 
of the entire contract. 


In Bedford vy. J. Henry Miller Inc., 212 F. 368 (1914), 
plaintiff was a subcontractor of defendant prime contractor 
with the Government. The subcontract provided for liqui- 
dated damages of $50. per day for delay to cover damages 
which might be imposed on defendant by the Government and 
additional damages which defendant might sustain by reason 
of delay. The Government having waived its claim for dam- 
ages, liquidated damages were not permitted to be imposed 
on plaintiff. The Appellate Court held the liquidated damage 
provision was intended to cover two factors — the damages 
imposed upon defendant by the Government and the other 
damages sustained by defendant; that the two factors added 
together were agreed upon as valued at $50. per day; that one 
factor having fallen out, the other alone cannot represent the 
damage intended to be the sum of both. 





12 


So in our case, the damage of $100. per day represented two 
factors, Unit 2A and Unit 4A. Unit 2A having fallen out, 
Unit 4A alone cannot represent the damage intended to be 
the sum of 2A and 4A. 


In U.S. v. Manufacturers Casualty Insurance Co., 113 F.S. 
402 (1953) it is stated: 


“Even if only one of the factors of loss to cover which 
a provision for liquidated damages has been made is 
eliminated liquidated damages cannot be recovered.” 


In Rogers T/A O. H. Rogers Electric Co. BCA No. 197, 1 
CCF 841 (1943), the Board of Contract of Appeals stated : 


“The authorities agree and the Courts have generally 
held that the essential element of an enforceable agree- 
ment for liquidated damages, made prior to default, is 
that the amount be forecast or estimated on the basis 
of just compensation for the harm that will be caused 
by the default * * *”. (p. 844). 


“The harm contemplated by these contracts was the 
deprivation of the full use of the objects of the con- 
tracts, which would result from delay in performance 
of work. The validity of the liquidated damages as a 
reasonable forecast of just compensation rests upon 
that basis.” (p. 845) 


The District made no attempt to prove actual damages. 
Under the circumstances here disclosed, liquidated damages 
are not chargeable. Questions as to notice within ten days of 
commencement of delay have no bearing on this point. Such 
notice could have application solely to the right of extension 
of time relative to the incomplete portion of the contract. A 
substantial useable portion of the contract having been com- 
pleted, the imposition of the full damage to the remaining 
work became a penalty. 
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POINT II 


THERE WAS NO SUBSTANTIAL EVIDENCE TO SUP- 
PORT THE FINDING THAT CONTRACTOR WAS SOLELY 
RESPONSIBLE FOR DELAYS FROM MAY 3, 1951 TO 
AUGUST 22, 1951. DELAYS WERE CONCURRENT WITH 
DELAYS OF THE DISTRICT, AND LIQUIDATED DAM- 
AGES ARE NOT CHARGEABLE THEREFORE. 


SUMMARY 


During this period contractor was attempting to perform 
gas dome tests specified but impossible under the design for 
which the District was responsible; it was delayed by orders 
for extra electrical work for which materials were in short 
supply; it was delayed by the improper direction to perform 
hot water circulating system tests with hot water, which was 
not available. Delays of both parties were therefore concur- 
rent and liquidated damages are not chargeable therefore. 


ARGUMENT 


The Trial Court held the delay from May 3, 1951 to August 
22, 1951 was the fault of the contractor (App. 28a, 38a). 

The attempts to fill the tanks for gas dome tests as required 
by the specifications for unit 4A commenced in April 1951 
(App. 49a). The Trial Court held these tests were impossible 
of accomplishment under the design imposed by plans and 
specifications (App. 29a, 38a). 

The owner represents the plans and specifications will pro- 
duce the result. If they do not produce the result, it is the 
fault of the owner and not that of the contractor. 


US. v. Spearin, 248 U.S. 182 (1918) ; 
Weld v. Goldenberg, 65 Fed. 466 (1895) ; 
ZLubbins v, Lautenschlager, 74 Fed. 160 (1896) ; 
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Bush vy. Jones, 144 Fed. 942 (1906) ; 


Northern Pacific Ry Co. v. Goss, 203 Fed. 904, 910, 
122 C.C.A. 198 (1913) ; 


City of New York v. Pennsylvania Steel Company, 
206 Fed. 454 (1913) ; 


Penn Bridge v. City of New Orleans, 222 Fed. 737, 
138 C.C.A. 191 (1915) ; 


Bates and Rogers Construction Co. v. Board of Com- 
missioners of Cuyahoga County, 274 Fed. 659 
(1920) ; 


Passaic Valley Sewerage Commissioners v. Tierney, 
1 Fed. 2d 304 (1924) ; 


Compagnie etc. v. Mead, Morrison Mfg. Co., 19 F. 2d 
163 (1927) ; 


Smith v. Consummers Cotton Oil Co., 36 Fed. 359, 
30 C.C.A. 103 (1898). 


The rule is expressed in MacKnight Flintic Stone Co. v. The 
Mayor, 160 N. Y. 72 at 83, 84, 54 N. E. 661 (1899) : 


“If I agree to produce a certain result according to 
my own plan, I impliedly warrant its sufficiency; but 
if I agree to produce that result by strictly following 
the plan prepared by another party, he impliedly war- 
rants its sufficiency. The responsibility rests upon the 
party who fathers the plan and presents it to the other 
with the implied representation that it is adequate for 
the purpose to be accomplished. A stipulation requir- 
ing a contractor to produce a certain result by follow- 
ing the plan and directions of the owner is an under- 
taking that it can be done in that way.” 


The attempt to accomplish these impossible tests continued 
to September 18, 1951, when it first became apparent that a 
dangerous condition might develop by the continuation of 
attempts to fill the tanks (App. 49a). 
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‘As of May 3, 1951 therefore, the gas dome tests had not 
been accomplished and completion was delayed through fault 
of the owner. 

As of May 3, 1951, the electrical work was not complete 
(App. 60a, 61a, 63a). Extra electrical work had been ordered 
(App. 33a-34a). It is conceded that the electrical work pro- 
ceeded with expedition (App. 8la). However, materials re- 
quired for such work were in short supply and difficult to 
obtain, with the result that the electrical work was not com- 
pleted until March 1952, and the pendency thereof delayed 
completion of other work (App. 81a, 61a). 

This also was a concurrent delay for which contractor was 
not responsible, and for which it would be entitled to an 
extension of time. 


U.S. vy. United Engineering & Contracting Co., 234 
U.S. 236 (1914) ; 


N. P. Severin Co., 2 CCF 782, 784 (1944) ; 


U.S. (Gullioz) v. John Kern Co., 140 Fed. 2d 792, 
795, 50 F. Supp. 692 (1943) ; 


Jos. Skilken & Co., C & A No. 999. 


As of May 3, 1951, tests of the hot water circulating system 
had not been completed. Mr. Johnston, the District’s repre- 
sentative in direct charge of work on the site, informed con- 
tractor that these tests must be made with hot water (App. 
53a, 57a, 68a). Concededly hot water was not available (App. 
53a) and, concededly the contract did not require those tests 
be made with hot water (App. 53a, 57a). While Mr. Fuhrman 
denied he had instructed Johnston to require hot water for 
tests (App. 77a-78a), contractor testified it received such 
direction (App. 63a), Mr. Johnston admitted giving such di- 
rection (App. 57a) and Mr. Fay recalls some talk about using 
hot water (App. 67a-68a). As a result, contractor unofficially 
tested the lines with cold water, for its own information, and 
no Official tests were had by August 22, 1954 (App. 53a, 63a). 
This delay was the fault of the owner and was concurrent 
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with any other delays for which contractor may have been 
responsible. 

Completion beyond May 3, 1951 was therefore concurrently 
delayed by reason of inability to perform the impossible gas 
dome tests, by inability to complete the electrical work as 
modified by change orders and by the requirement to use un- 
available hot water for hot water circulating piping tests. 
For none of these delays was contractor responsible. 

We respectfully submit, that in view of these concurrent 
delays, it was error to hold that from May 3, 1951 to August 
22, 1951, contractor alone was responsible for delays; that 
there is no substantial evidence to support that finding; that 
of necessity if contractor was responsible for any delay, it was 
at least concurrent with delays for which it was not respon- 
sible. 

Where delays result from causes which are the fault of both 
parties, the contractor is entitled to an extension of time for 
the period of such concurrent delays, and liquidated damages 
are not chargeable. 


Sun Shipbuilding and Dry Dock Co. v. U.S., 76 
C. Cls. 154 (1932). 


In The New York Continental Jewell Filtration Co. v. U.S., 
55 C. Cls. 288, 296 (1920), it is stated : 


“Tt is well settled that in cases where delays have been 
caused by both parties to a contract and the comple- 
tion of the contract has thereby been extended beyond 
the time fixed the obligation for liquidated damages is 
annulled, and it cannot be revived, and any recovery 
for subsequent delays must be for actual loss proved 
to have been sustained. U.S. v. United Engineering & 
Con. Co., 234 U.S. 236, 248; Camden Iron Works v. 
U.S., 51 C. Cls. 9.” 
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POINT III 


THE WORK WAS SUBSTANTIALLY COMPLETE ON 
MAY 3, 1951 AND IT WAS ERROR TO CHARGE staal 
DATED DAMAGES FOR DELAY. 


SUMMARY 


On May 3, 1951 the work was performed to the extent of 
98.6% (App. 48a, 57a). Included in the 1.4% incomplete 
were the incomplete gas dome tests, the electrical work, com- 
pletion of which was prevented by changes ordered, and the 
hot water circulating piping tests which were not performed 
due to the requirement to use unavailable hot water. The 
balance of the work involved work usually done when a pro- 
ject is ready for acceptance, or which a contractor might not 
press since the project was not otherwise ready and which 
could have been done within two weeks or less (App. 49a, 60a, 
67a, 74a). Liquidated damages are not chargeable when work 
is substantially complete. 


ARGUMENT 


It is well settled that the project should be taken over on 
substantial completion and that therefore liquidated dam- 
ages should not be chargeable thereafter. In fact, damages 
are recoverable where the owner fails to take over on sub- 
stantial completion. 


Continental Illinois National Bank v. U.S., 121 C. 
Cls. 203, 101 F. Supp. 373 (1952) ; 


Continental Illinois National Bank v. U.S., 126 C. 
Cis. 631, 115 F. Supp. 892 (1953) ; 


Perry v. Levinson, 81 N.Y.S. 386, 82 A.D. 94 (1903) ; 
Nolan v. Whitney, 88 N.Y. 648; 24 Hun. 530 (1882). 
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As of May 3, 1951, the four tanks constructed under unit 
2A were entirely completed and useable in connection with 
the existing installations to which they were an addition 
(App. 48a). 

As of May 3, 1951, all incomplete items comprised about 
1.4% of the contract, including the incomplete gas dome tests, 
the incomplete electrical work and the incomplete tests of hot 
water circulating piping. 

Progress payments as of April 30, 1951, indicated comple- 
tion of 98% and as of May 31, 1951, indicated completion of 
99.6% (App. 48a). Contractor computed completion as of 
May 3, 1951 as 98.6% (App. 48a). While the District states 
that percentages assumed for progress payment purposes are 
not necessarily exact, and while it does not concede contrac- 
tor’s estimate as correct, it has produced no evidence, whatso- 
ever, indicating a different percentage of completion than 
that fixed by contractor; it has in no way indicated contrac- 
tor’s percentage to be in error. 

We submit therefore, there is no substantial basis in the 
evidence for finding a percentage of completion as of May 3, 
1951, other than indicated in detail by contractor. 

Since the total contract, exclusive of extras, was 
$1,262,337.92, the incomplete work, including the items for 
which contractor was not responsible, was valued at only 
$17,672.73 (App. 48a). 

There were incomplete about twenty-three items of work 
and, except for the gas dome tests and the incomplete electri- 
cal work, they were all minor in nature and could have been 
completed within two weeks at most, assuming materials 
were on the site (App. 49a, 60a, 67a, T4a). 

These incomplete items included items which a contractor 
would not install until the last moment, when the project was 
about to be accepted, either because they were of a breakable 
nature or were subject to removal by theft; or were items 
which the contractor might delay completing because the 
project was not otherwise available for completion anyway 
(App. 60a-61a, 67a, 74a). The only items for which materials 
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were not available on May 3, 1951 were four gas meters which 
did not arrive until August 22, 1951, and which merely re- 
quired bolting with four bolts each, to install, (App. 61a), 
and extra electrical work, materials for which were conceded- 
ly difficult to obtain and which accordingly was not com- 
pleted until March 4, 1952 (App. 60a, 61a, 63a, 8la). It was 
conceded the electrical work was performed expeditiously 
(App. 8la). 

We submit, since there was no substantial evidence con- 
troverting contractor’s estimate of completion as of May 3, 
1951 as 98.6%; that in view of the inability, without con- 
tractor’s fault, to complete the gas dome tests or the electrical 
work or piping tests that the contract must be deemed sub- 
stantially complete as of May 3, 1951, so that no i a 
damages should be imposed. 

Thus it has definitely been held that 99.6% complete is 
substantial completion. 


Continental Illinois National Bank vy. U. S., 121 
C. Cls. 208, 101 F. Supp. 373 (1952). 


In Continental Illinois National Bank v. U. 8., 126 C. Cls. 
631, 115 F. Supp. 892 (1953) the contract was deemed sub- 
stantially complete although the buildings were in the con- 
dition indicated by the following statement (638) : 


“By September 1, 1937, the buildings were largely 
ready for occupancy except for the defects caused by 
leaky walls. However there was contract work still to 
be done, such as patching spoiled ceilings, completion 
of the installation of refrigerators and medicine 
cabinets, placing window shades, repairing sidewalks 
-and cleaning and testing electric ranges. 

“«* * * We have concluded that the plaintiff’s work 
was substantially completed as of September 15, 1937 


2 #% #)) 
. 
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POINT IV 


WHERE EXTRA WORK IS ORDERED, CONTRACTOR 
IS ENTITLED TO AN EXTENSION OF TIME FOR SUCH 
PERIOD AS IS REASONABLY REQUIRED FOR PER- 
FORMANCE OF THAT EXTRA WORK. THE TIME RE- 
QUIRED TO OBTAIN MATERIALS FOR SUCH EXTRA 
WORK MUST BE CONSIDERED. IT IS IMPROPER TO 
CHARGE LIQUIDATED DAMAGES FOR DELAYS FOR A 
PERIOD PRIOR TO SUCH COMPLETION OF THE EXTRA 
WORK. 


SUMMARY 


Extra electrical work was ordered prior to the completion 
date which required the use of materials in short supply and 
difficult to obtain. This prevented completion of the extra 
work until March 1952. The extra work became part of the 
contract itself and prevented completion until March 1952. 
Contractor became entitled to an extension of time until 
completion of such extra work. 


ARGUMENT 


Contractor was directed to perform extra electrical work 
(App. 33a, 34a, 54a). It is not disputed that such work was 
not completed until March 1952 (App. 60a, 6la, 68a). It 
was conceded that plaintiffs electrical subcontractor pro- 
ceeded with reasonable expedition (App. 8la); that at the 
time such work was required to be done, electrical materials 
were in short supply, difficult to obtain and could be expected 
to cause delay (App. 8la). Itis further conceded, that defen- 
dant, in denying the extension of time, failed to give consid- 
eration to the delays resulting from the inability to obtain 
materials (App. 81a). 

The Court may take judicial notice of the existence of the 
Korean War in 1951 and 1952 and of the imposition of a 
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priority system relating to the delivery of construction 
materials. 

Since plaintiff’s subcontractor proceeded with reasonable 
expedition, was subjected to delays in obtaining materials 
and did not complete the extra work until March 1952, plain- 
titf is entitled to an extension of time for the entire period 
until completion of the extra work. 

Where the performance of extra work, whether ordered 
prior or subsequent to the contract completion date, requires 
performance subsequent to the completion date, the contrac- 
tor is entitled to an extension of time applicable to this entire 
contract for such period as is reasonably required for the com- 
pletion of the extra work. 


In U. S. v United Engineering and Contracting Co., 234 
U. S. 236, 34 S. Ct. 848, (1914) extra work was ordered sub- 
sequent to the completion date. The government attempted 
to apportion the time necessary for performance of the extra 
work and charge liquidated damages for delay relative to the 
contract work. In denying liquidated damages, the Court 
stated (pp. 241-242) : 


“The precise question here is whether, when the work 
was delayed solely because of the Government’s fault 
beyond the time fixed for its completion and after- 
wards the work was completed without any definite 
time being fixed in which it was to be done, the claim- 
ant can be charged for the subsequent delays for which 
he was at fault by the rule of the original contract 
stipulating liquidated damages, or was that stipula- 
tion waived, by the conduct of the Government and 
was it obligatory upon it in order to recover for the 
subsequent delays to show the actual damages sus- 
tained. We think the better rule is that when the 
contractor has agreed to do a piece of work within a 
given time, and the parties have stipulated a fixed sum 
as liquidated damages * * * in order to enforce such 
payment the other party must not prevent the perform- 
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ance of the contract within the stipulated time, and 
that where such is the case, and thereafter the work 
is completed, though delayed by the fault of the con- 
tractor, the rule of the original contract cannot be 
insisted upon, and liquidated damages measured there- 
by are waived.” 


The Board of Contract Appeals, in the case of NV. P. Severin 
Co., 2 CCF 782, 784 (1944), referred to the above decision 
and consequently denied the Government’s apportionment 
of the delays between the parties. The board also cited U. 8S. 
v. Kantor, et al., 137 F. 2d 828, 830 (1948) in which the Court 
reiterated the rule and in referring to the decision of the 
Supreme Court (U. S. v. United Engineering & a 
Co., supra), stated: 


«“* * * But it is also established that one seeking to en- 
force a provision for liquidated damages is responsible 
for the failure of performance, or has contributed in 
part to it, the provision will not be enforced. Where 
both parties are in default, the Courts will not attempt 
to apportion the delay due to each part in the absence 
of a contract provision requiring such apportionment. 
U. S. v. Engineering & Const. Co., 234 U. S. 236, 242, 
243, 34 S. Ct. 843, 58 L. Ed. 1294; American Engineer- 
ing Co. v. U. S., D. C., 24 F. Supp. 449, 551.” 


Similarly, in U. S. (for the Use of Guillioz) v. John: Kerns 
Co. et al., 140 F. 2d 792, 795, 50 F. Supp. 692 (1943) which 
involved changes in plans and specifications which were is- 
sued subsequent to the completion date, the Government at- 
tempted to apportion the extra work and assess liquidated 
damages for the remaining portion. The Court of Appeals in 
denying an apportionment stated : 


“The law is universally recognized, that where a party 
to a contract agrees to a day certain and in default to 
pay a sum of money as liquidated damages, if the other 
party to the contract engages in conduct which 
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prevents the doing of the thing contracted for in the 
specified time, such action amounts to a waiver of the 
claim for liquidated damages for delays.” 


The U. S. Comptroller General held that an extension 
of time granted the contractor in connection with an author- 
ization for extra work for a portion of the contracted project 
applied not only to that portion but also to the entire project. 
Comptroller General No. B-99759, 5 CCF 51816 (1951). 

Contractor was refused an extension of time by reason of 
delay resulting from the requirement to perform this extra 
work. Contractor protested the denial (App. 54a) and ap- 
pealed to the District Commissioners (App. 55a). The Com- 
missioners having failed to entertain the appeal for over two 
years, in spite of written requests to do so, the appeal pro- 
cedure was considered futile and this action instituted (App. 
55a). 

It was conceded that in denying contractor’s request for 
extension of time, no consideration was given to the difficul- 
ties in obtaining materials for the extra work and the delays 
resulting therefrom (App. 81a). 


In Needles v. U. S.,101 C. Cls. 535, 603 (1944), it is stated : 


“A decision or finding may be held to be arbitrary 
when existing important facts, conditions and express 
contract provisions should obviously have been con- 
sidered and-given due and proper weight, but were 
not.” 


The denial of extension of time, without considering the 
delays in obtaining materials for the extra work, was arbi-: 
trary. The testimony as to the extent of delay was not dis- 
puted, nor was the fact that other contract work was -pre- 
vented from completion by reason of the necessary prior 
performance of extra work (App. 60a-61a). 
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POINT V 





ASSUMING NOTICE WITHIN TEN DAYS OF THE COM- 
MENCEMENT OF ANY DELAY WAS REQUIRED IN 
ORDER TO OBTAIN AN EXTENSION OF TIME, SUCH 
NOTICE WAS IN FACT GIVEN RELATIVE TO DELAYS 
RESULTING FROM THE REQUIREMENT TO PERFORM 
WORK BEYOND CONTRACT REQUIREMENTS AND AS 
TO DELAYS RESULTING FROM SUSPENSION OF WORK 
DUE TO INABILITY TO PERFORM IMPOSSIBLE TESTS. 
IT WAS ERROR TO DENY RECOVERY OF LIQUIDATED 
DAMAGES FOR SUCH PERIOD. 


SUMMARY 


The Trial Court found that the delay from August 23, 1951 
to March 4, 1952 was due to both parties but principally to 
the fact the District ordered work beyond contract require- 
ments (App. 28a, 38a). The work beyond contract require- 
ments was ordered October 2, 1951 and Contractor protested 
and stated in writing on October 9, 1951 it would claim delay 
(App. 34a, 51a, 52a, 62a). 

Previously, on discovering on September 18, 1951 a danger- 
ous condition developing by reason of the attempts to perform 
the impossible gas dome tests, contractor in writing on Sep- 
tember 21, 1951 notified the Contracting Officer of the condi- 
tion and requested further instructions (App. 49a, 50a). 

These communications were notice given within ten days 
of the commencement of delays due to the causes indicated. 


ARGUMENT 


The Tria} Court divided the delay from May 3, 1951 to 
March 4, 1952 into two periods, holding that the delay from 
May 3, 1951 to August 22, 1951 was the fault of contractor 
(App. 28a, 38a); that the period from August 23, 1951 to 
March 4, 1952 was the fault of both parties, but principally 











that of the District in having required contractor to perform 
work beyond contract requirements costing $45,649.57 (App. 
28a, 38a). 

It denied contractor relief for this latter sect solely 
upon the ground that contractor failed to give written notice 
of the delay to the Contracting Officer within ten days from 
the commencement thereof which the Court held was required 
by Contract Article 9 (App. 28a, 29a, 38a). 

Although the Trial Court did not expressly indicate the 
basis for its determination that mutual responsibility for the 
delay commenced as of August 23, 1951, we believe it must 
have fixed August 22, 1951 as the termination of the contrac- 
tor’s sole responsibility by reason of the fact that the only 
item of equipment not previously delivered and available 
for installation—the gas meters—were delivered on August 
22,1951 (App. 26a, 48a). AJ] other material was on the site, 
available for installation and the testimony on both sides 
indicates that the uninstalled materials could have been in- 
stalled within two weeks or less (App. 61a, 67a, 74a). 

As for the period from August 23, 1951 to March 4, 1952, 
contractor contends that under the circumstances here in- 
volved, no notice was required, nevertheless, insofar as the 
delay resulted from the requirement to perform work beyond 
contract requirements, there was, in fact, written notice given 
within ten days of the direction to perform that work. 

The Trial Court found that the first date contractor was 
definitely advised it would be required to perform work 
beyond contract requirements was oral directions by the 
Contracting Officer at a meeting on October 2, 1951 (addi- 
tional Finding 5 (App. 34a, 52a) ; that within ten days there- 
after, contractor did protest such ruling and state that it 
would make claim therefore and would be delayed (additional 
Finding 6) (App. 34a, 5la, 62a); that such protest was by 
contractor’s letter of October 9, 1951 (Additional Finding 7 } 
(App. 34a). 

Said letter expressly stated “* * * this work will be per- 
formed only under protest and that we will make claim for 
the extra expense and delays * * *.” (App. 5la). 
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Certainly, therefore, written notice within ten days of the 
commencement of delay, insofar as it resulted from the re- 
quirement to do this protested work, was given. Contractor, 
would therefore, be entitled to recover the liquidated damages 
from October 2, 1951 to March 4, 1952, a period of 155 days 
at $100.00 per day or $15,500. 

We assume that the reason the Trial Court did not consider 
the letter of October 9, 1951 to be written notice within ten 
days of the commencement thereof, is either because the work 
beyond contract requirements was related to the unsuccessful 
attempts to fill the tanks for the gas dome tests, which at- 
tempts were commenced the previous April, or because the 
Court found the mutual responsibility began August 23, 
1951. 

Actually written notice as to delay resulting from inability 
to fill the tanks was given sooner than October 9, 1951. 

When water leaking from tank 11 caused a valve to blow 
in tank 9 on September 18, 1951, contractor: immediately 
suspended its attempts to fill the tanks and on September 21, 
1951, it wrote the Contracting Officer, referring to its at- 
tempts to fill the tanks for the past months and stating (App. 
49a-50a) : 


“A natural elevation of water has always been noted 
in the tanks, and it is our opinion that to lower. this 
table of water below the natural elevation might result 
in the undermining of the concrete slabs and the sub- 
sequent endangering of the structure. 


“We therefore, request an early meeting of all in- 
terested parties representatives to discuss the method 
of conducting the tests prescribed.” (Plaintiff's Ex- 
hibit “18’’). 


Clearly this was notice of the difficulties and indication 
that work was suspended and contractor required further ‘in- 
structions before proceeding further with the tests. 
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We submit, this was notice that the inability to make the 
tests was delaying performance, particularly since the com- 
pletion date of May 3, 1951 was passed. We submit, no 
particular form of words was required to advise the Contract- 
ing Officer there was delay; information, no matter how 
phrased, indicating work was suspended, and therefore de- 
layed, is notice of delay. 

The Executive agencies administering contracts recognize 
this. 


In Dearborn Gage Co., 6 CCF 52524 (1955), (Armed Ser- 
vices BCA No. 2785) it was held improper to terminate for 
delay where contractor claimed that a defect in specifications 
would result in non-functioning of a gage. It was stated: 


“On the face of it then, there was a good reason for 
appellant’s failure to go ahead—not that there was 
actually such a defect, but at least the seriousness of 
the possibilities was such that appellant’s claim 
deserved an answer indicative of what it should do. 
It received no such answer.” 


In Hubbard, Dilley and Hamilton, Inc., 6 CCF 52298 
(1954) (Armed Services BCA No. 2027), during a period of 
discussion as to contractor’s compliance, it was stated : 


“It was obvious that neither party considered the pas- 
sing of time as time when actual performance was 
either expected or required.” 


An extension of time was granted. 

We submit, contractor’s letter of September 21, 1951 given 
in less than ten days when it suspended the filling of tanks 
by reason of what appeared, on September 18, 1951, to be a 
dangerous condition, was adequate notice of delays resulting 
from the condition which became apparent on September 
18th. 

In any event, the delay was a continuing delay. The 
logical time for contractor to definitely stop his attempts to 
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fill the tanks was when it became apparent, on September 18, 
1951, by the blowing of the valve in tank 9, that a dangerous 
condition was developing and promptly thereafter, in less 
than ten days, on September 21, 1951, contractor gave notice 
of the still continuing conditions causing delays. 

Contractor gave no written notice of delay within ten days 
of August 22, 1951. Insofar as the delay resulted from the 
requirement to do work beyond contract requirements—which 
the Court held was the principal cause of delay during that 
period—such work was not ordered until October 2, 1951 and 
obviously notice relating thereto could not be given before 
that date. 

Insofar as such delay resulted from the suspension of work 
upon a dangerous condition becoming apparent, such con- 
dition did not become apparent until September 18, 1951, and 
here again, sooner notice could not be required. 

As for the balance of the period from August 23, 1951 to 
September 18, 1951, we believe that is covered by the other 
points set forth herein applicable to all delays, that no ten 
day notice was required where the delay results from defaults 
of the owner; that at most, during the entire period of delay, 
it resulted from mutual delays and liquidated damages may 
not be imposed for a period of mutual delays; that since a 
substantial severable part of the contract was completed and 
useable no liquidated damages may be charged. 

Contractor, should, if written notice was required, be 
entitled to recoup the liquidated damages imposed from Sep- 
tember 18, 1951 to October 1, 1951 or 14 days at $100.00 per 
day or $1400.00 as well as from October 2, 1951 when exces- 
sive work was ordered. 

The total for the period September 18, 1951 to March 4, 
1952 is $16,900.00. 


— sae 


a 
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POINT VI 


NO NOTICE WITHIN TEN DAYS OF THE COMMENCE- 
MENT OF DELAYS IS REQUIRED WHERE THE DELAY 
RESULTS FROM CAUSES OF WHICH THE CONTRACTOR 
IS UNINFORMED OR WHERE IT RESULTS FROM 
BREACHES OF THE CONTRACT BY THE OWNER; U. S. 
v. CUNNINGHAM, 75 U. S. APPEALS, D. C., 95 DID NOT 
PASS ON THE QUESTIONS PRESENTLY RAISED. 


SUMMARY 


Contractor may assume tests called for by plans and 
specifications can be performed. It is not responsible for 
delays resulting from inability to complete such tests by 
reason of contract design and it is impractical and inequi- 
table to penalize if for delays for failure to give notice within 
ten days from commencement of resulting delays when it is 
not aware of the condition. 

Since the Contracting Officer himself insisted upon such 
tests being accomplished and insisted upon work beyond 
contract requirements, he had knowledge of the delays and 
no useful purpose would be served by requiring notice of 
delay. In any event, the owner is liable for delays resulting 
from breaches of contract without notice being given. In 
U. S. v. Cunningham, 75 U. 8. Court of Appeals D.C. 95, 125 
F. (2d) 28 (1941) the question was not raised. There the 
question determined was, assuming that written notice with- 
in ten days was required, was the writing waived by oral 
notice to which no objection was taken? 


ARGUMENT 


The gas dome tests and the manner of performance thereof 
were specified in minute detail (App. 46a). When contractor 
started to perform those tests in April 1951, he had a right 
to assume they could be accomplished under the design and 
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he was justified in attempting repeatedly to accomplish them ; 
he is not required to be more omniscient than the experts em- 
ployed by the owner to prepare those plans and specifica- 
tions; he is not to be condemned for persistently attempting 
to procure the results sought by the methods indicated in his 
contract and by the means supplied exclusively by the owner 
—in this instance the water available for filling the tanks 
(App. 47a). 

We submit that it is utterly impractical and unjust to 
penalize the contractor for failure to give a notice of delay 
within ten days of the commencement thereof where he has 
no reason to believe the delay results from defects in design 
which were not apparent to him. 

To require a written notice of delay under those circum- 
stances is utterly impractical and unreasonable, and the 
Courts will not require it. 


In Hirsch v. U. S., 94 C. Cls. 602, 688 (1941), contractor 
was required, by the usual government Contract Article 4, to 
‘give notice to the Contracting Officer in order to recover 
additional costs resulting from subsurface conditions dif- 
ferent from what might be normally expected, and such notice 
was required to be given before the condition was disturbed. 
The contractor, not realizing the condition was unusual until 
subsequent work failed by reason thereof, was nevertheless 
permitted to recover though no notice was given as required 
by the contract. The Court there stated: 


“These articles must be interpreted and applied in the 
light of the facts and circumstances as shown by the 
record in each case.” 


In our case, at the contract completion date, plaintiff still 
had not ascertained the tests were not feasible under the 
design and had not observed the creation of a possible danger- 
ous condition if the attempts were continued. Plaintiff could 
not reasonably be expected to serve notice within ten days 
of the commencement of the resulting delays, since at the time 
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of such commencement, it had no reason for believing defend- 
ant responsible'for the cause of such delays. 
When a dangerous condition was later ascertained on Sep- 


tember 18, 1951. (App. 49a-50a), contractor promptly gave 


written notice on September 21st (App. 49a-50a) and when 
the Contracting Officer ruled on the responsibility therefor 
on October 2, 1951 (App. 34a, 50a), plaintiff promptly and 
within ten days thereafter, on October 9, 1951, served written 
notice it would claim for the delays (App. 34a, 50a). 

Contracts should be reasonably construed to require notice 
only when plaintiff might acquire knowledge that the condi- 
tion is of such nature as to require notice under the contract. 
The Courts as indicated by Hirsch v. U. S. (supra), have fol- 
lowed such a rule of reasonable interpretation. 

A delay, resulting from breach of contract or from acts 
of the Contracting Officer, himself, entitled the contractor 
to an extension of time to complete although no notice of 
such delay is given within ten days from the commencement 
thereof. 


In Hirsch v. U. S., 94 C. Cls. 602, 632-634 (Nov. 1941), the 
government delayed in preparing the site, in furnishing draw- 
ings and in issuing stop orders. Liquidated damages were 
imposed, contractor having failed to give ten days notice 
pursuant to Contract Article 9. 


The Court held in allowing recovery to the contractor: 


“The proviso in Article 9 of the contract that the con- 
tractor should give the contracting officer written 
notices of the causes of delay within ten days from the 
beginning thereof has reference, we think, to matters 
which result in delay in prosecution of the work of 
which the Contracting officer did not:.and probably 
would not have otherwise knowledge, such as rulings, 
instructions and requirements of inspectors or con- 
structing engineers of the defendant. * * * It would 
be an unreasonable interpretation of Article 9 to hold 
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that after the contracting officer had ordered plaintiff 
to proceed the contractor should be charged with 
heavy damages if he did not notify the contracting of- 
ficer in writing to fulfill his (contracting officer’s). 
specific promises and comply with his own obligation 
under the contracts. 


“The defendant having unreasonably delayed plain- 
tiff, the liquidated damage clauses of the contracts 
were thereby waived. U.S. v. United Engineering & 
Contracting Co., 234 U. S. 236, 242; Ittner v. U. S., 48 
C. Cls. 336, 351; Greeley Iron Works v. U. S., 66 C. Cls. 
328, 333; Griffiths v. U. S., 77 C. Cls. 542, 550, 551; 
Wharton Green & Co. Inc. v. U. S., 86 C. Cls. 100.” 


In Langevin v. U. S., 100 C. Cls. 15 (1943), pending instruc- 
tions concerning proposed changes, the work was suspended 
but no notice of delay within ten days was given as required 
by Contract Article 9. Contractor nevertheless recovered the 
liquidated damages assessed. The court held on page 39: 


“There is no conceivable reason why this extension 
should not have been granted. It was a delay caused in 
part by latent subsurface conditions and in part by 
the failure of the defendant’s representatives to act 
promptly.” 


On page 34, the Court stated: 


“We have found that plaintiff is entitled to recover 
for defendant’s delay in notifying him of the depth 
to which it wanted the footings lowered; although 
plaintiff did not notify the contracting officer of this 
delay, because this was a matter within the knowledge 
of the contracting officer, and hence, notification was 
unnecessary.” 


Executive agencies, administering contracts, hold similarly. 
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In Modern Engineering Co., BCA No. 684 (Jan. 1945), 3 
- CCF 360, 370, the government delayed deliveries of ma- 
chinery. Contractor failed to give the ten.day notice. The 
board held in favor of the appellant and stated: 


“This conduct of the Government, in the opinion of 
the Board was a breach of a fundamental provision of 
the contract which should not be regarded as an ex- 
cusable cause of delay under Article 5 of the contract, 
requiring a ten day written notice to the Contracting 
Officer to avail appellant.” 


See also, 


Langevin v. U. &., 100 C. Cls. 15, 1 CCF 547; 

Hirsch v. U. 8., 94 C. Cls. 602, 632; 

Appeal of C. H. Rogers Electric Co., B.C.A. No. 197 
1 CCF 841; 

Woodbury Mfg. Co., ASBCA No. 292 (June 1950), 
4 CCF 51593. 


The case of U. S. v. Cunningham, 75 U.S. Court of Appeals, 
D.C. 95, 125 F (2d) 28 (1941) is cited in support of the propo- 
sition that even if the Contracting Officer is aware of or 
responsible for a condition causing delay, liquidated damages 
may be imposed where the contractor fails to give the ten 
day notice required by Contract Article 9. 

The Cunningham case, however, does not pass upon the 
questions presently raised. In that case, it was assumed that 
ten days notice was required. The question presented was, 
Upon the assumption that ten days notice was required, did 
contractor adequately comply by having given oral notice; 
did the government waive the requirement for written notice? 

The question now raised is, May liquidated damages be 
imposed where delay results from breaches of contract, in 
that the Contracting Officer himself, required the perform- 
ance of tests impossible of accomplishment under the design 
and subsequent to the contract completion date required work 
in modification of the design in order to accomplish the tests, 
where the contractor did not give notice of the delay within 
ten days after starting to attempt to perform the impossible 
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tests or within ten days after the contract completion date 
while the tests were still being attempted? 

| All decisions passing on the precise question hold no such 
notice under similar circumstances is required, and in the 
Cunningham case, the question was neither presented nor 
passed upon. 

In the very same Cunningham case, it was held that 
liquidated damages might not be imposed upon a terminated 
contract upon the ground that the contract granted alternate 
rights to terminate or to fix charges for damages, although 
the Court conceded it had previously sanctioned such imposi- 
tion. In the previous determination, Continental Casualty 
Co. v. U. S., 113 F. (2d) 284, App. DC, 29 F. Supp. 598 
(1940), Cert. Denied 311 U. S. 696 the question had not been 
presented in the same way. The court stated (p. 99): 


“However, the question whether these are alternate 
rights was not mentioned in either the circuit court or 
the District Court opinion and does not appear to have 
been raised by the parties.” 


Even where jurisdiction to entertain a claim against a 
‘municipality is dependent upon service of notice of claim 
within a specified number of days—a requirement generally 
strictly enforced—it is held that no such notice is required 
where the claim is based upon an affirmative act of active 
negligence of the municipality. 


In Overdorf v. Village of Endicott, 166 N. Y. Supp. (2d) 
514, 516 (1957) it is stated: 


“In the opinion of this Court, the complaint alleges 
affirmative acts of active negligence * * *. Under 
these circumstances, the Courts of this State have 
quite generally held, that statutes requiring the service 
of notice do not apply and that the service of such 
notice is not a condition precedent to liability. Wilson 
v. City of Troy, 135 N. Y. 96, 32 N. E. 44,18 LRA 449; 
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| Cosgrove v. City of Newburgh, 244 App. Div. 104, 278 
*| N. Y. S. 460; Minson v. City of Syracuse, 172 App. Div. 
a 39, 158 N. Y. S. 470; Ziff v. Town of Brighton, Sup. 


136 N. Y. 8. 2d:'723; Boyle v. E. C. Holding Corpora- 
! tion, 193 Misc. 204, 83 N. Y. S. 2d 722.” 


The precise question is here raised in this. Court for the 
first time. All decisions passing on this precise question, 
hold no notice within ten days of the commencement of delays 
is required where breach of contract of the owner has caused 
the delay. This is particularly so where the act causing the 
breach is within the knowledge of the Contracting Officer or 
his duly authorized representative, and the service of notice 
on one already having notice, is mere futile form. 

We respectfully submit, the unanimity of decisions, hereto- 
fore had, should have great weight in inducing this Court to 
decide similarly. 








36 
POINT VII 


IT WAS ERROR TO DENY RECOVERY OF UNLIQUI- 
DATED DAMAGES FOR BREACH OF CONTRACT BY 
CONTRACTING OFFICER IN REQUIRING WORK BE- 
YOND CONTRACT REQUIREMENTS FOR THE SOLE 
REASON THAT CONTRACTOR HAD FAILED TO SUBMIT 
THE CLAIM TO THE CONTRACTING OFFICER OR TO 
APPEAL THE DECISION OF THE CONTRACTING OFFI- 
CER TO THE DISTRICT COMMISSIONERS PURSUANT 
TO A PROVISION REQUIRING SUCH APPEALS “CON- 
CERNING QUESTIONS ARISING UNDER THIS CON- 
TRACT” BECAUSE (1) CLAIMS FOR UNLIQUIDATED 
DAMAGES FOR BREACH OF CONTRACT ARE NOT 
“UNDER” THE CONTRACT; (2) GENERAL STATUTES 
LIMIT THE AUTHORITY OF ADMINISTRATIVE OFFI- 
CERS TO THE APPLICATION OF FUNDS SOLELY FOR 
THE PURPOSES APPROPRIATED; (3) STATUTES OF 
THE DISTRICT OF COLUMBIA LIMIT THE AUTHORITY 
OF THE DISTRICT COMMISSIONERS TO SETTLEMENTS 
NOT EXCEEDING $10,000; (4) THE SUBMISSION TO THE 
CONTRACTING OFFICER AND APPEAL PROCEDURE IN 
THE PRESENT INSTANCE WAS FUTILE. 


SUMMARY 


Claims for unliquidated damages are dehors the contract 
and not “under” it. 
The District of Columbia Code, Title 47 Sec. 105 (1951 


Ed.) (Act of June 26, 1912, 37 Stat. 184 Ch. 182, See. 9), 


makes U.S. C. A. Title 31, Sec. 665, (Act of March 3, 1905 C. 
1484, Sec. 4, 33 Stat. 1257, Feb. 27, 1906, C. 510, Sec. 3, 34 
Stat. 48, September 6, 1950 C. 896, Subchap. VII, Sec. 1211, 
64 Stat. 765) applicable to the District of Columbia. This 
statute prevents any officer from involving the government in 
any obligation—even within an appropriation—not author- 
ized by the appropriation. 
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The District of Columbia Code (1951 Ed. Title 1 Sec. 902, 
Sec. 904, Act of February 11, 1929, 45 Stat. 1160, Ch. 173, 
Sec. 1) further limits the authority of the Commissioners to 
settlements not exceeding $10,000. 

The Commissioners having failed to entertain the appeals 
otherwise taken herein, one of which was from a denial of an 
extension of time based upon the requirement to perform 
work beyond contract requirements (App. 35a, 55a), the 
appeal procedure was futile. 


ARGUMENT 


The trial court found that the District, in breach of the 
contract, required contractor to make the tanks watertight 
when, under the design of the tanks, such a result was impos- 
sible of accomplishment and that the tests which the District 
insisted upon were not authorized; that the filter bed had 
been constructed in accordance with specifications and that 
the requirement they be reconstructed by contractor was not 
authorized under the contract (App. 29a-30a). 

The trial] court found that contractor was subjected to ad- 
ditional expense, by reason of these improper requirements, 
in the sum of $45,649.57 (App. 30a). 

The court further found that the work beyond the contract 
requirements was ordered by the Contracting Officer on Oc- 
tober 2, 1951 (App. 34a); that within ten days thereafter, 
contractor protested such ruling and stated it would claim 
therefor (App. 34a) ; that the Contracting Officer ruled on 
October 19, 1951 that the protested work was contract work 
and on January 11, 1952, he ruled that the tanks must be 
watertight and the gas dome tests accomplished (App. 34a). 

Recovery was disallowed, however, because the Contractor 
failed to submit the claim for damages to the Contracting 
Office and failed to appeal to the District Commissioners 
from a ruling of the Contracting Officer (App. 31a). 

It is obvious that the submission of the claim to the Con- 
tracting Officer would have been futile. He had already 
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twice ruled that the work for recovery of which damages were 
sought was required by the contract (App. 34a) and it was 
conceded that at all times subsequent thereto, the Contracting 
Officer persisted in his opinion (App. 80a). 


In Cramp Shipbuilding Co. v. U. S., 122 C. Cls. 72, 99, it is 
stated : 


“We know from the secretary’s action on the merits 
of cases involving the identical question, between the 
same parties, at the same time, what his decision would 
have been if the appeal would have been timely filed. 
Our question is whether the plaintiff has lost a good 
claim by failing to take a procedural step which, if it 
had been taken, it would have been futile * * *. Here, 
unless we are to assume completely erratic conduct on 
the part of the secretary, which we have no reason to 
do, we know to a certainty that he would have dis- 
missed this appeal on the merits, if he had considered 
it on the merits. If he had dismissed it on the merits, 
the plaintiff would have been free, under the disputes 
article of the contract, to litigate it here. We think 
the plaintiff has not lost its right by the late filing of 
an appeal that, whenever filed, would have been in 
vain.” 


The Contract provided (Article 15) (App. 39a) : 


“Disputes—Except as otherwise specifically provided 
in this contract, all disputes concerning questions aris- 
ing under this contract shall be decided by the con- 
tracting officer subject to written appeal by the con- 
tractor within 30 days to the Commissioners, whose 
decision shall be final and conclusive upon the parties 
_thereto. In the meantime, the contractor shall dili- 
gently proceed with the work as directed.” 


It will be noted that appeal was required to be had on dis- 
putes concerning questions arising “under” the contract. 
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Except for the case of (/nited States v. Blair, 321 U. S. 
730 (1944), which will be hereinafter discussed, it has been 
consistently held, both under the quoted appeal provision and 
under similar provisions limiting the disputes article to 
“questions of fact”, that claims for damages for breach of 
contract are unliquidated claims, not subject to the 
“disputes” provisions. 

Claims for breach of contract are dehors the contract and 
not “under” the contract. The allowances thereof are beyond 
the authority of the Contracting Officer or administrative 
appeal boards since they exceed the purpose for whcih sums 
are appropriated for performance of the contract. 

That claims for breach of contract are not “under” the 
contract is well established. 


In United States v. Cunningham, (75 U. S. Court of Ap- 
peals, D.C. 95), 125 F. 2d 28 (1941) this court referred to 
additional work as “outside the limits of the contract.” 


In Borough Construction Co. v. City of New York, 200 
N. Y. 149, 93 N. E. 480 (1910), it was provided that the chief 
engineer would determine “all questions in relation to said 
work and the construction thereof, and he shall in all cases 
decide every question which may arise relative to the execu- 
tion of this contract on the part of the said contractor, and 
his estimate and decision shall be final and conclusive upon 
said contractor.” ‘ 

The court held with reference to work performed under 
protest that the action, based upon breach of contract in re- 
quiring the performance of such work as contract work; 


“It is not brought, however, on the theory of recovering 
on or under the contract for such extra material and 
services, but is instituted and thus far has been sus- 
tained on the theory that the appellant unjustly re- 
quired the respondent to furnish materials and do 
work not covered by its contract, and thereby com- 
mitted a breach of the contract for which damages 
recovered by the value of such material and work may 
be recovered.” 
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The New York Court of Appeals sustained this position. 


In Faber v. City of New. York, 222 N. Y. 255, 261, 118 N. E. 
609 (1918) where the contract made the Engineer the Arbiter 
of work.done under the contract, the Court held: 


“These provisions do not have reference to such a claim. 
as the present which is not for work under the con- 
tract, but for damages for its breach.” 


James V. Joy of the Judge Advocate General’s Office writ- 
ing on “The Disputes Clause in Government Contracts” 25 
Fordham Law Review (1956) at 43-44 states: 


“Despite the broadness of coverage of the standard 
forms, there still remains certain claims which arise 
in connection with but not under the contract. These 
claims are generally denominated as being for breach 
of contract for ‘unliquidated’ damages. Boards of Con- 
tract Appeals lack jurisdiction to determine the lia- 
bility of the government in such cases.” (Emphasis in 
original). 


By statute, administrative officers may apply funds appro- 
priated only for the limited purposes for which such funds 
were appropriated ; funds appropriated for performance of a 
eontract, may not be applied toward payment of damage 
claims for breach of that contract. | 


Title 47 (District of Columbia Code, 1951 Ed.) Sec. 105 
Act of June 26, 1912, 37 Stat. 184, c. 182 Sec. 9 provides as 
follows: 


“The provisions of Section 665 of Title 31 of the Code 
of Laws of the United States of America, known as the 
' ‘Anti-Deficiency Act’, are hereby extended and made 
‘applicable in all respects to appropriations made for 
and expenditures of and to all of the officers and em- 
ployees of the Government of the District of Colum- 
bia.” 
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U.8.C.A. Title 31 Sec. 665 (Act of March 3, 1905, C. 1484, 
Sec. 4, 33 Stat. 1257; Feb. 27, 1906, C. 410, Sec. 3, 34 Stat. 
48; Sept. 6, 1950 C. 896 Subchap. VII, Sec. 1211, 64 Stat. 765) 
is set out as a statutory reference to Article 47-105. The per- 
tinent paragraph thereof is: 


“No officer or employee of the United States shall make 
or authorize an expenditure from or create or author- 
ize an obligation under any appropriation or fund in 
excess of the amount available therein; nor shall any 
such officer or employee involve the Government in any 
contract or other obligation, for the payment of money 
for any purpose, in advance of appropriations made 
for such purpose, unless such contract or obligation is 
authorized by law.” 


It will be noted Title 31 Section 665 contains two prohi- 
bitions; (1) the imposing of an expenditure or obligation in 
excess of the appropriation and (2) the involving of the gov- 
ernment in a contract or obligation—even within an appro- 
priation—for a purpose where such contract or obligation, 
for that purpose, has not been authorized by law. 

Appropriations for the purpose of performing a contract 
in accordance with approved plans and specifications, may 
not be diverted for the purpose of paying damages for breach 
of contract in requiring performance beyond the approved 
plans and specifications. 


In defining “Authorized by Law” the Attorney General said 
in 22 Op. Atty. Gen. 437 (1899) : 


“that unless authorized by Congress the head of a de- 
partment has no power to adjust and pay claims for 
unliquidated damages, even when arising from the 
breach of a contract, except when such claims are for 
work and labor done or materials furnished under a 
contract silent as to price and the amount thereof un- 
liquidated.” 
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We have in our case a fixed and unit price contract so the 
foregoing exception would not apply. 


Section 665, Title 31 is cross referenced to Sections 11 and 
12 of Title 41 U.S.C.A., Section 11, Act of June 12, 1906, c. 
3078, 24, Stat. 255, U.S.C.A. Title 41, Sec. 11 provides in 
‘substance that: 


“No contract or purchase on behalf of the United 
States shall be made, unless the same is authorized by 

‘ law or is under an appropriation adequate to its ful- 
fillment, etc.” 


Section 12, Act of July 25, 1868, c. 233, Sec. 3, 15, Stat. 177 
U.S.C.A. Title 41, Sec. 12 provides: 


“No contract shall be entered into for the erection, re- 
pair or furnishing of any public building, or for any 
public improvements which shall bind the government 
to pay a larger sum of money than the amount in the 
Treasury appropriated for the specific purpose.” 


Here again, the statutes emphasize that the specific and 
‘limited purpose must be expressly authorized and that pay- 
ment beyond that purpose may not be made. 

In addition to the foregoing, there are specific provisions 
in the District of Columbia Code which limit the authority of 
the Commissioners, in any case, to settlements of claim not 
exceeding $10,000.00. 


Title 1, Sec. 902, District of Columbia Code, 1951 Ed. (Act 
of June 5, 1930, 46 Stat. 500, c. 400, Act of Feb. 11, 1929, 45 
Stat. 1160, c. 173 Sec. 1) entitled, “Settlement of Claims 
and Suits against District of Columbia—cases that may be 
settled—defenses,” provides that the Commissioners are em- 
powered to settle claims and suits when the cause of action 
(a) arises out of negligence or wrongful act, and (b) arises 
- out of facts and circumstances which place the claim within 
doctrines and principles of law decided by the courts of the 
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District or Supreme Court to be controlling in the District of 
Columbia. An action for breach of contract would come un- 
der (b). Section 904 limits the authority of the Commission- 
ers to settle “any claim or cause of action” not in excess of 
$10,000.00. 

The District, may not, by its contracts, impose a greater 
authority upon the Commissioners than the statute allows. 

From time immemorial, to the present day, the Courts and 
Administrative Appeal Boards have continued to hold that 
Administrative Officials, except the Comptroller General 
U.S.C.A. Title 31, Sec. 71 (Act of June 10, 1921, C. 18, Sec. 
305, 42 Stat. 24) have no authority to pass upon unliquidated 
claims. 


In McKee v. U.S., 12 C. Cls. 504, 556 (1876), it is stated 
that appropriations are made for payment of services ren- 
dered, material furnished and benefits conferred, which may 
be foreseen and estimated for with some degree of accuracy 
and, unless specifically provided for in the appropriation, do 
not include authority to pay unestimated and unlimited 
amounts as damages for violated contracts. 


In Power v. U. 8.,18 C. Cls. 263, 275 (1883), it is stated : 


“Claims for unliquidated damages require for their 
settlement the application of the qualities of judgment 
and discretion. They are frequently, perhaps gener- 
ally, sustained by extraneous proof, having no relation 
to subjects of the contract, which are common to both 
parties, as for instance, proof concerning the number 
of horses and the number of wagons and the length of 
time that would have been required in performing a 
given amount of transportation. The results to be 
reached in such cases, can in just sense be called an 
account, and are not committed by law to the control 
and decision of Treasury Accounting Officers.” 
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In Dennis v. U.S., 20 C. Cls. 119, 121 (1885), it is stated: 


“Technically, all claims for money, due on contracts, 
where the exact amount payable is not thereby fixed, 
as in the case of goods purchased or work done without 
an agreed price, are claims for unliquidated damages. 
But they arise necessarily and of course from other- 
wise fulfilled and executed agreements and a settle- 
ment rarely requires giving more than the ordinary 
processes of accounting, the prices being readily de 
termined by the vouchers and reports of the public 
officers incurring the expenses, or by other means with- 
in reach of the accounting officers who very properly 


take jurisdiction and pass upon such claims. * * * 
“But claims for unliquidated damages founded on ne- 
glect or breach of obligations contrary to the terms 
of a contract, and not necessarily arising therefrom, 
are of quite a different class. They must be sustained 
by extraneous proof, often involving a broad field of 
investigations and requiring the application of judg- 
ment and discretion upon the measure of damages and 
the weight of conflicting evidence.” 


More recent cases in the Court of Claims hold: 


In Anthony P. Miller v. U.S., 111 C. Cls. 252, 330, 77 F. 8. 
209 (1948) the Court said: 


“The plaintiff is not barred from recovery on this item 
of its claim by the action of the Contracting Officer, 
affirmed on appeal to the Head of the Department, the 
- Administrator of the United States Housing Authority, 
denying the plaintiff compensation for the delay. Ar- 
ticles 9 and 15 of the contract, quoted in Finding 6, do 
not give this power of decision to the Contracting Off- 
cer. His power under Article 9 is to determine whether 
liquidated damages shall be assessed against the 
contractor for late completion of his work, and not 
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whether unliquidated damages shall be assessed 
against the Government, for its breach of an express or 
implied obligation under the contract. If a contracting 
Officer should award such damages against the Gov- 
ernment, the Comptroller General would not allow 
them to be paid, and contracting officers generally dis- 
claim any power to award such damages or deny them. 
See B-W Construction Company v. The United States, 
101 C. Cls. 748, 771. If we allow the adverse decision 
of the Contracting Officer to prevent us from consid- 
ering such cases on their merits, we are reading Article 
9 as giving the Contracting Officer the power to decide 
claims for damages for breach of contract against con- 
tractor, but no power to decide such claims in their 
favor. Such a reading would be unfair as well as irra- 
tional. What we have said applies also to the power 
given to the head of the Department in Article 15 of 
the Contract, to decide disputes on appeal. Langevin 
v. United States, 100 C. Cls, 15, 31.” 


It was further held: 


“Were this a matter over which the contracting officer 
or the Secretary of War (or his designated representa- 
tive) had authority, we might agree with defendant’s 
contentions. But the claim is one for unliquidated 
damages. Over such claims the executive departments 
decline to exercise jurisdiction on the ground they are 
not within their authority. * * * Since the contracting 
officer had no authority to decide a claim of this kind 
it was not necessary to appeal his decision.” Railroad 
Waterproofing Corp. v. U.S., 137 F. Supp. 713. 


In Continental Illinois National Bank and Trust Co. v. 
U.S., 126 C. Cls. 631, 640, 115 F. Supp. 892, 897 (1953) it is 
stated : 


“The departments are authorized to spend money only 
for the purposes for which it is appropriated by Con- 
gress. Funds are not appropriated to pay damages for 
breaches of contracts.” 











46 


Administrative Agencies continue to hold, in current de- 
cisions, that unliquidated claims are not subject to appeal to 
the head of the department. 


Victory Salvage Co. ASBCA No. 3797, Navy Appeals 
Panel November 27, 1956, 56-2 BCA 2883 (delivery of 
government material not in conformance with con- 
tract). 


Parker-Shram Co. Interior Department Board of Ap- 
peals No. 71 - January 31, 1957, 57 - 1BCA 3097 (delay 
by government in furnishing materials). 


David J. Cronin, Inc. ASBCA No. 3178 May 24, 1957 
(extensive redesign of the work causing additional 
cost and seeking compensation therefor. ) 


Paul Jarvis Inc. 1 BCA-No. 115, July 19, 1957, 57-2 
BCA 4394 (claim for compensation for increased costs 
resulting from violation by government of express or 
implied obligations of cooperation). 


Amherst Steamship Corporation, ASBCA July 23, 
1957, 47-2 BCA 4602-3 (value of work beyond contract 
requirements). 


In U.S. v. David Center, 244 F. 2d 205 (U.S.C.A., Fifth Cir- 
cuit May 1, 1957), the General Services Administration dis- 
allowed a claim for loss of profits on the ground that it was 
“in the nature of claims for unliquidated damages for breach 
of contract which may not be paid or adjusted under appro- 
priations, in the absence of specific provision therefor in the 
appropriation.” 


In Weardco Construction Corp., (Interior Dept. Board of 
' Contract Appeals No. 14-06-200-3828, 57-2 BCA 4835, 4843) 
it was stated: 





“The Contracting Officer accordingly was right in con- 
cluding that, absent any ground for the allowance of 
additional compensation wnder the contract, the in- 
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stant claim must be regarded as one for breach of con- 
tract which he did not have authority to consider or 
settle.” 


Emil P. Hendriks Co. Inc., 57 - 2 BCA 5160, 5177 (1957) 
is precisely in point. The Board of Contract Appeals stated: 


“Any claim which appellant may have on this ac- 
count must rest upon the Government’s failure to pro- 
vide adequate specifications and drawings. There is no 
provision in the contract which authorizes reimburse- 
ment for such failure. Recovery by appellant must be 
based upon damages for breach of the implied war- 
ranty that the plan submitted with the Contractor are 
adequate of U.S. v. Atlantic Dredging Co., 253 U.S. 1; 
U.S. v. Spearin, 248 U.S. 132; Stapleton Constr. Co. 
Ine. v. U.S., 92 C. Cls. 551; Railroad Waterproofing 
Corp. v. U.S. 137 F. 8. 713 (1956). 


Qualified experts currently express the view that contract- 
ing officers and appeals boards have no jurisdiction over 
unliquidated claims. 

We have quoted above from Joy in 25 Fordham Law Re- 
view, 43-44 (1956) indicating distinctions relative to claims 
“in connection with” but not “under” the contract. In that 
article it is further stated: 


“The rule is often stated that a secretary may not 
determine or compromise general or unliquidated 
damages or damages for breach of contract.” 


E. Manning Seltzer, Chief Counsel of the legal division, 
Office of the Chief of Engineers and Albert M. Gross, Chief 
of the legal branch, North Atlantic Division, in an article in 
25 Fordham Law Review, No. 3, page 425 to 426 (1956) 
state: 


“Any attempt to provide in a government contract 
without Congressional sanction, that damages for 
breach of contract will be determined and paid for by 
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the Contracting Officer would be held unauthorized 
as a usurpation of the function of the Court of Claims 
* * *, to say nothing of the functions of the U. S. 
General Accounting Office. Thus, even though a 
government agent recognizes the government has 
breached its contract, he cannot adjust the matter.” 


Congress has granted to the Courts alone, the power to 
determine unliquidated claims except, as stated by Madden, 
J., in B-W Construction Co. v. U. S., 101 C. Cls. 748, 771, 60 
F. 8. 771 (1948) : 


“The Comptroller-General whose powers are somewhat 
undefined and whose expenditures are, so far as the 
government is concerned, practically unreviewable, 
sometimes gives relief.” 


In Clyde v. U. S., 80 U. S. 35, 39 (1871) the Court held 
that to require claimants to first submit their claims to the 
Department was “establishing a jurisdictional requirement 
which Congress alone had the power to establish.” 

With this background in view we consider United States v. 
Blair, 321 U. S. 730 (1944). 

The contractor in that case claimed damages by reason of 


arbitrary conduct of government agents. The acts com- 


plained of were those of subordinates of the contracting 


officer. The contract, as here, provided for appeal to the 
head of the department relative to questions arising under 
the contract. The Court, Justices Frankfurter and Roberts 
dissenting, held, in the absence of proof that an appeal would 
have been futile, plaintiff may not recover by reason of its 


- failure to exhaust the administrative remedy of appeal. 


However, we have these differences from the Blair case 
which explains the persistence of the courts and administra- 
tive agencies in continuing to hold that unliquidated claims 


_ are not administratively appealable: 


(a) The statutes and the resulting limitations on the 
authority of the administrative officials were not called to 
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the attention of the court and the questions relating thereto 
were neither argued nor determined. 


(b) In addition, we have in our case a statute expressly 
limiting the authority of the Commissioners of the District 
of Columbia to adjustments not exceeding $10,000.00. No 
such statute was involved in the Blair case. 


(c) The distinction between claims arising “under” the 
contract and claims for breaches of contract was not argued 
or determined. 


(d) In the Blair case the Court stated (736) : 


“There was no findings or evidence that appeal to the 
head of the appropriate department or to his author- 
ized representative would have been futile or preju- 
diced ***,” 


“If it were shown that the appeal procedure pro- 
vided in the contract was in fact inadequate for the 
correction of the alleged unreasonable attitude of the 
subordinate government officials, we would have quite 
a different case.” 


Here we do have undisputed facts which indicate the 
appeal would have been futile. Appellant had appealed 
from rulings disallowing extension of time by reason of the 
very requirement to perform the work improperly imposed 
on appellant (App. 35a, 55a). Yet for over two years, and 
in spite of written requests therefor, no hearing was had 
(App. 35a, 55a). 


In Southeastern Oil Florida Inc. v. U. 8., 115 F. Supp. 
198, 129 C. Cls. 40 (1953), the Board of Contract Appeals, 
having failed to rule on a motion to dismiss an appeal for 
two years, plaintiff sued in the Court of Claims. Thereafter, 
the Board of Appeals denied the motion and indicated it 
would entertain the appeal, which plaintiff then refused to 
proceed with. The government defended on the ground 
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plaintiff had not exhausted the administrative remedy of 
appeal. It was held: 


“In this case, the plaintiff having appealed to the head 
of department and the head of the department having 
failed for more than two years to indicate whether he 
would or would not entertain the appeal, the plaintiff 
was justified in regarding the administrative appeal 
procedure as inadequate and in filing its suit in this 
Court. Having filed its suit, it was not required to 
abandon that suit and resume the administrative 
procedure.” 


In Wessel Duval Co. v. U.S.,126 F.S. 79 (S. D. N. Y. 1954) 
it was stated the court would adopt the “rule of thumb” that 
the administrative procedure is inadequate so as to entitle 
relief in the Courts where a determination by the admini- 
strator is delayed two years. 

Inherent in the Trial Court’s determination as to the first 
and third causes of action herein is the finding, in accordance 
with the decision in Southeastern Oil Florida, Inc. (supra), 
that the appeal procedure herein was futile by reason of 
inaction by the Commissioners for over two years relative 
to the appeals taken. It denied recovery on the first cause of 
action solely by reason of failure to give notice of delay 
within ten days of the commencement thereof (App. 28a-29a). 
It granted judgment on the third cause of action (App. 36a), 
which it could not have done except for a finding that appeal 
procedure was futile, since the District defended on the 
ground that the appeal procedure had not been exhausted 
(App. 21a, 22a, 23a). 

In any event, the facts relative to such appeal, the requests 
for hearings and the fact that no hearing was had within 
- that time is conceded (App. 55a) and this appellate court 
may readily draw its own conclusions as to such futility. 


Orvis v. Higgins, 180 F. 2d 537, 539 (D.C.), 80 
F.S. 64 (1950). 
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Insofar as the Supreme Court did not have submitted to 
it the question of limitation of authority by reason of statutes 
and insofar as it did not have submitted to it the distinction 
between claims arising “under” the contract and claims for 
breaches of contract, that determination need not be fol- 
lowed by this Court. 


In United States v. Cunningham, 75 U. 8. Court of Appeals 
D.C. 95, 99, 125 F. (2d) 28 (1941), this court refused to follow 
its own previous determination (Continental Casualty Co. Vv. 
U. S., 5th Cir. 113 F. 2d 284, App. D.C. 29 F. Supp. 598, cert. 
denied 311 U. S. 696, 125 F. 2d 28 (1941)) imposing liqui- 
dated damages upon a contract terminated for default . The 
court held, that a proper interpretation indicated there were 
alternate rights under the contract to permit continuance 
and charge liquidated damages or to terminate and charge 
the costs of completion. The court stated with reference 
to its previous holding: 


“However, the questions whether these are alternate 


rights was not mentioned in either the Circuit Court 
or the District Court opinion and does not appear to 
have been raised by the parties.” 


The U. 8S. Supreme Court will also disregard its own pre- 
vious determinations where previously questions were not 
raised which now induce a different result. 

Thus in Capital Trust Co. v. Calhoun 250 U.S. 208, an 
attorney prosecuted a claim on a 50% contingency basis. 
Under a statute appropriating money for relief of claimant, 
it was provided that there might not be paid out of the sum 
appropriated “in the aggregate” a sum in excess of 20% as 
attorneys fees. It was held this did not prevent the attorney 
from collecting the balance of 30% from other funds of 
claimant. 
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One year later, in Calhoun v. Massie, 253 U. S. 170, the 
Court held just the reverse. In the latter decision, it was 
argued the term “in the aggregate” indicated there might not 
be a total of more than 20% paid. The Court accepted this 
argument. The statute in both cases was exactly the same. 
In one case a question was raised as to its interpretation 
which was not raised in the other, with diametrically 
opposed results. 


CONCLUSION 


THE JUDGMENT INSOFAR AS IT DENIES RECOVERY 
TO PLAINTIFF ON THE FIRST AND SECOND CAUSES 
OF ACTION SHOULD BE REVERSED AND JUDGMENT 
DIRECTED ON THE FIRST CAUSE OF ACTION IN 
FAVOR OF PLAINTIFF IN THE SUM OF $30,600 AND ON 
THE SECOND CAUSE OF ACTION IN THE SUM OF 
$45,649.57 WITH INTEREST AND COSTS. 


Respectfully submitted, 


MAX E. GREENBERG and 
BERNARD J. GALLAGHER, 
Attorneys for Plaintiff-Appellant. 


Max E. GREENBERG, 
On the Brief. 





; REPLY BRIEF FOR APPELLANT 


( 


UNITED STATES COURT OF APPEALS 


For THE District of COLUMBIA CIRCUIT 








| 
| 
PROGRESSIVE BUILDERS, INC 


Appellant, 
—_—vV.— 


| No. 14, 107 
District OF COLUMBIA, 

Appellee: 

DISTRICT OF COLUMBIA, 


Appellant, No. 14, 108 
—_—vVe— 


PROGRESSIVE BUILDERS, INC, 


Appellee. 





Max E, GREENBERG, Esq., 


141 Broadway, 
New York 6, New York. 








BERNARD J. GALLAGHER, EsqQ., 
Union Trust Building, 
Washington, LE 
Attorneys for Appellant, 
Progressive Builders, Inc. 





WERBLIN PRESS~BE 3-1174 NEW YORK CITY 





a 
STATEMENT OF QUESTIONS PRESENTED 


I. Is a contractor prevented from recovering $6,600.00 
for extra concrete work installed at the direction of the Dis- 
trict’s engineer where the contract provides; 

Extra work may be ordered in writing by the Contracting 
Officer subject to approval by the District Commissioners 
if involving over $1,000.00; 

That, ercept as othericise provided, no recovery for extra 
work may be had where not ordered as above provided ; 

That the Engineer may order the installation of suitable 
materials where excavation discloses a condition unsatisfac- 
tory to sustain foundations, and the extra concrete was in- 
stalled ‘by order of the Engineer pursuant to this last pro- 
vision? 


II. Where the contract defines “Engineer” to include 
“Engineers or Inspectors limited by the special duties en- 
trusted to them”, is the “Construction Engineer”, in charge 
of construction in the field, through whom instructions were 
customarily given to the Contractor, the “Engineer” au- 
thorized to order the installation of suitable materials to sus- 
tain foundations within the meaning of a provision that the 
“Engineer” may order such installations? 


JII. Under circumstances where Contractor had made 
claim for extra concrete work and had appealed from a rul- 
ing denying such claim and shortly thereafter while such 
appeal was pending, executes a release excepting “claim for 
additional costs for extra work in the sum of $75,000.00 by 
reason of requirement to * * * modify design * * * ”, is con- 
tractor precluded from maintaining its claim for such extra 
concrete work, where it does not separately list this and 
other claims for extra work? 


IV. Under the circumstances stated in IIT hereof, is it a 
question of fact whether the release was intended to release 
the claim for extra concrete work? 





INDEX. 


Statement as to Appellee’s Counter-Statement 


The requirement of notice within ten days of com- 
mencement of delays does not require an application 
for extension of time within such period 


Contractor does not concede it failed to pursue Ad- 
ministrative Remedies except as to unliquidated 
damage claim 


As to Appellee’s Point I 


A. Appellee does not answer or discuss Appellant’s 
Points I-IV 


I. That liquidated damage provisions do not 
apply since Unit 2A was completed on 
time and the contract does not apportion 
liquidated damages 


That delays were concurrent with delays 
of the District 


That liquidated damages may not be 
charged by reason of the time required to 
complete extra electrical work 


There is no answer or discussion as to written 
Notice for part of the delay 


There is no answer to Appellant’s contention 
That U. S. v. Cunningham did not pass on the 
question as to whether notice was required as 
to delays resulting from breaches 


Appellant’s citations that no notice is required 
where delays result from breaches or causes un- 
known are not questioned 








As to Appellee’s Point IT 


A. 


There is no discussion of citations that this is 
an unliquidated claim not subject to ruling by 
Contracting Officer or to appeal 


Appellee relies on U. S. v. Blair, without dis- 
puting questions now raised were not presented 
in Blair 

Appellant’s claim does not arise under Contract 
Article 6 (c) 

D.C. Code 1951 Section 12-208 refers to torts, 
not contract claims 


The futility of appeals taken indicate appeal on 
this claim would have been futile 


As to Appellee’s Point III 


A. 


B. 


C. 


D. 


The claim for extra concrete was governed by 
Section 1.10 of the specifications 

Section 1.10 relates to foundations. Sections 
1.12 and 1.13 relate to unsuitable backfill 
Johnston was authorized to order concrete as 
suitable material under Section 1.10. ................ 


It was a question of fact whether the claim for 
extra concrete was excepted from the release 


Conclusion 


D’Angelo v. State of N. Y., 7 Mise. (2d) 783, 166 N. Y. 
Supp. (2d) 378 
District of Columbia v. Green, 223 F. (2d) 312, 96 U.S. 


U. S. v. Blair, 321 U. S. 730 
U. S. v. Cunningham, 75 U. S. Appeals, D.C. 95, 125 F. 


STATUTES CITED. 


D.C. Code 1951, Section 12-208 
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REPLY BRIEF FOR APPELLANT 


STATEMENT CONCERNING THE APPELLEE’S 
COUNTER-STATEMENT OF THE CASE 


The statement is made that Contractor did not between 
May 3, 1951 and March 4, 1952 apply to the Contracting 
Officer for an extension of time (Appellee Br. p. 2). 

There is no requirement in the contract that such applica- 
tion be made sooner. The contract provision merely requires 
notice of delay within ten days from the commencement there- 
of. Such notice was given within ten days of the time when 
Contractor became aware that the persistent attempts to 
comply with the impossible requirements for testing the gas 
domes would lead to a dangerous condition (App. 49a-50a). 
It also promptly gave notice within ten days of the time it 
was ordered to perform so-called corrective work and work 
beyond contract requirements indicating it would claim 
damages and delay (App. 34a, 51a, 62a). 
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The statement that Contractor conceded it failed to pursue 
the administrative remedy of appeal (Appellee Br. pp. 3-4) 
is inaccurate. Contractor conceded it did not pursue such a 
remedy relative to its claim for unliquidated damages for 
breach of contract in being required to perform work beyond 
contract requirements, it otherwise did appeal from the re- 
fusal to grant an extension of time and it did appeal from 
the refusal to allow recovery for the extra concrete work 
ordered by the Engineer in the field (App. 35a, 55a). 


RELATIVE TO APPELLEE’S POINT 
I 


In this point the District attempts to answer Contractor’s 
contentions that it is entitled to recover liquidated damages 
improperly imposed. 


A 


THERE IS NO ANSWER OR DISCUSSION AS TO AP- 
PELLANT’S POINTS I TO IV. 


The District does not in its brief answer, nor attempt to 
answer, the contentions of contractor: 


I. That liquidated damages may not be imposed since 
Unit 2A was completed and useable and the contract did not 
apportion liquidated damages between Units 2A and 4A; 
that provisions as to notice have no application (Aplt.’s Br. 
pp. 10-12). 

Since the application of this principle is not disputed, Con- 
tractor should be permitted to recover on its first cause of 
action. 


II. That the work was delayed beyond May 3, 1951 by 
concurrent fault of the District by reason of the impossibility 
of performing gas dome tests under the design; by delays in 
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performing extra electrical work for which materials were 
in short supply; by the demand to perform hot water cir- 
culating system tests with hot water which was not available 
(Aplt.’s Br. pp. 13-16). 


III. That the work was substantially completed on the 
completion date, the incomplete work being performable 
within two weeks if the contract could be otherwise com- 
pleted, which it could not by reason of concurrent delays 
under Item II hereof (Aplt.’s Br. pp. 17-19). 


IV. That the delay in performing extra electrical work 
which could not be performed by reason of conceded scarcity 
of materials, made it improper to charge liquidated damages 
for a period prior to completion of such extra work (Aplt.’s 
Br. pp. 20-23). 

None of the foregoing contentions were in any way sought 
to be answered. The validity of any one of these contentions 


is adequate to warrant a reversal of the judgment dismissing 
the first cause of action and directing judgment for recovery 
of $30,600.00 liquidated damages improperly charged. 


B 


THERE IS NO ANSWER NOR DISCUSSION AS TO AP- 
PELLANT’S CONTENTIONS AS TO WRITTEN NOTICE 
FOR PART OF THE DELAY. 


Nor does the District attempt to answer the contentions, 
made under Appellant’s Point V, to the effect that if a notice 
were required, such notice was given within ten days of the 
time when it became apparent that the continued attempt to 
perform the impossible gas dome tests would result in danger- 
ous conditions (Aplt.’s Br. p. 26) and that such notice was 
given within ten days of the time when Contractor was im- 
properly directed, as the Court below found, to perform so- 
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called corrective work and work beyond contract require- 
ments in order to comply with the impossible gas dome tests 
(Aplt.’s Br. pp. 25-26). No attempt is made to answer Con- 
tractor’s contentions that it would be entitled to at least a 
partial recovery of liquidated damages under these circum- 
stances (Aplt.’s Br. pp. 26, 27-28). 


C 


APPELLEE RELIES SOLELY ON U. S. vs. CUNNING- 
HAM TO SUPPORT ITS CONTENTION NOTICE OF DE- 
LAY WAS REQUIRED THOUGH RESULTING FROM 
BREACHES WITHOUT ANSWERING APPELLANT’S 
CONTENTION THE QUESTION WAS NOT THERE 
PASSED UPON. 


The District limits its contentions concerning the imposi- 
tion of liquidated damages in an attempt to answer only 
Appellant’s Point VI to the effect that no notice within ten 
days of the commencement of delays is required where the 
delay results from causes of which the Contractor was un- 
informed or where it results from breaches of the contract 
by the owner (Aplt.’s Br. p. 29). Its sole answer is simply 
to rely on United States v. Cunningham, 1941, 75 U. S. Ap- 
peals D.C. 95, 125 F. 2d 28. In this respect it in no way 
answers Appellant’s contentions that the question presently 
presented was not raised in that case; that that case merely 
assumed that a notice was required and under those circum- 
stances held that an oral notice would not comply with the 
requirement to furnish written notice. 

In connection with our contentions that the question was 
not raised as to whether any notice would be required where 
the delay resulted from breach of contract or by reason of 
causes of which the Contractor did not have understanding 
when the delay commenced, the statement is merely made 
that Contractor attempted to show the inapplicability of the 
decision in the Cunningham case by making assumptions of 








eo Fores 
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fact not supported by the evidence and by applying legal 
principles not here involved (Appellee’s Br. p. 9). 

However, no attempt was made to indicate in what respects 
Contractor improperly assumed facts not supported by the 
evidence and in what respects it improperly applied legal 
principles not here involved. The District avoids any attempt 
to point out support for its statements by merely stating 
that its objections are “too obvious to require answer” 
(Appellee’s Br. p. 9). 

We submit, this facade of disdain covers an inability to 
answer our contentions, 


D 


APPELLANT’S CITATIONS SUPPORTING THE POSI- 
TION THAT NO NOTICE IS REQUIRED WHERE DELAY 
RESULTS FROM BREACHES OR CAUSES UNKNOWN 
ARE NOT QUESTIONED OR DISPUTED. 


Nor does the District question or discuss the number of 
cases cited by Appellant in support of its contentions that 
no notice was required under the circumstances of this case 
involving a breach of contract or a condition which Con- 
tractor, at the time of commencement of the delay, did not 
understand existed, i.e., that the tests were impossible of 
accomplishment under the design. 

There is no dispute therefore, that all of the decisions, hold 
that in cases of breach of contract by the government, no 
notice within ten days is required; that the Cunningham case 
does not hold to the contrary because in that case the precise 
question was not raised. 


AS TO APPELLEE’S POINT 
II 


This point attempts to answer Appellant’s contentions that 
on a claim of damages for breach of contract, which is an 
unliquidated claim, an appeal is not necessary to be taken as 
a condition precedent to recovery. 
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THERE IS NO DISCUSSION OF APPELLANT’S CITA- 
TIONS INDICATING THIS IS AN UNLIQUIDATED CLAIM 
NOT SUBJECT TO RULING BY THE CONTRACTING 
OFFICER NOR SUBJECT TO ADMINISTRATIVE APPEAL. 


No attempt is made to discuss the numerous cases cited 
by Appellant in which decisions were had both prior and 
subsequent to United States v. Blair, 321 U. S. 730 (1944), 
holding that a claim for breach of contract is an unliquidated 
claim for damages; that the Contracting Officer would have 
no authority to entertain or decide such a claim or allow any 
recovery thereunder; that such claims are not “under” the 
contract; that Federal Statutes of general application as 
well as Statutes of the District of Columbia prevent the en- 
tertainment of such claim by the Contracting Officer or on 
appeal from his determinations; that the insistence upon 
performance of the work beyond contract requirements is a 
breach of contract. 


B 


RELIANCE IS PLACED SOLELY ON U. S. vs. BLAIR, 
WITHOUT DISPUTING THAT THE QUESTIONS NOW 
RAISED WERE NOT PRESENTED IN BLAIR. 


In this connection no answer is made to the contention 
that in the Blair case the question was not raised to the 
effect that the claims were not “under” the contract; that 
the statutes limiting the authority of the Contracing Officer 
and therefore the right to appeal from his determination 


~ 
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relative to a claim for damages for breach of contract was 
not presented to the Court; that the Statutes of the District 
of Columbia were not before the Court. 

The District’s sole attempt to answer Appellant’s conten- 
tions is merely to argue that a claim for breach of contract 
is “under” the contract. It does this merely by stating that 
the Supreme Court in the Blair case held that disputes, sim- 
ilar to ours, were “disputes concerning questions arising 
under this contract.” No page reference is made to support 
this statement (Appellee’s Br. p. 12). 

However, on page 13 of Appellee’s Brief there is quoted a 
portion of the decision of the Supreme Court to the effect that 
“Respondent has thus chosen not to follow ‘the only avenue 
for relief? * * * available for the settlement of disputes con- 
cerning questions arising under this contract.” 

The District apparently takes from this statement, out of 
context, the words “disputes concerning questions arising 
under this contract” and attempts to pervert this quotation 
from Article 15 itself to a holding that unliquidated claims 
are “ander” the contract. 

This statement is a far cry from determining that claims 
for breach of contract are under the contract and not de hors 
the contract. Nowhere is it pointed out that the question as 
to whether or not these claims were “under” the contract 
was raised in the Supreme Court. 

Without in any way distinguishing or commenting upon 
the cases holding that a claim for breach of contract is not 
under the contract, the District merely argues the same is 
wm under the contract and that therefore the statutes which 
limit the authority of the Contracting Officer relative to 
breaches of contract and relative to appeals therefrom are 
not applicable (Appellee’s Br. pp. 14-15). 
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APPELLANT’S CLAIM DOES NOT ARISE UNDER CON- 
TRACT ARTICLE 6 (c). 


The claim is made that under Article 6 (c) of the con- 
tract, the District might require work installed to be re- 
moved for the purpose of determining whether it is correctly 
performed; if correct, that the costs would be allowed under 
Article 3. The District attempts to create the impression 
that Appellant’s claim for breach of contract is based upon 
the requirement to perform work under Article 6 (c). 

The finding of the Court below indicates the error in this 
contention. The trial court indicated the basis of the second 
cause of action as follows (App. 29a) : 


“This relates primarily to an insistence that the tanks 
be watertight, a result that was impossible of ac- 
complishment in accordance with the design of the 
tanks, and in requiring the plaintiff to rebuild the 
filter beds under the relief valves which they were not 
required to do under the contract.” 

“T think that the evidence clearly establishes that the 
tanks were not designed to be watertight, and, the 
requirements of the District of Columbia in this regard 
and the tests that were called for were not authorized.” 


In other words the requirement to conform to Article 6 (c) 

is not the basis of Appellant’s claim. It is the requirement 
to perform impossible tests and to accomplish a watertiPht 
result under a design which would not permit of such an ac- 
complishment; it is to recover for a modified construction 
by sealing valves, waterproofing the tank, etc., in order to 
accomplish the impossible tests. 

The claim is based upon the requirement to perform as 
contract work, work which in fact went beyond the contract 
and is not under the contract but in breach thereof. 
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D.C. CODE 1951 SECTION 12-208 REFERS TO TORT, 
NOT CONTRACT CLAIMS. 


The District attempts to avoid the effect of the statutes 
of the District of Columbia limiting the authority of the Com- 
missioners to settlements on claims not exceeding $10,000.00 
by referring to Act of February 28, 1933; (47 Stat. 1370), 
D.C. Code 1951, Section 12-208 requiring notice in writing 
to the Commissioners of the District of the approximate time, 
place, cause and circumstances relating to a claim for un- 
liquidated damages to person or property. 

That code provision obviously refers to a tort claim for 
damage to person or property. It has absolutely no reference 
to a claim for breach of contract. 

In interpreting this statute, this Court in District of 
Columbia v. Green, 223 F. (2d) 312, 96 U. S. App. D.C. 20 
(1956) stated : 


“This section requires a written notice to the ‘Com- 
missioners of the District of Columbia’ within six 
months of an accidental injury.” (Emphasis ours. ) 


E 


THE FUTILITY OF APPEALS TAKEN INDICATE AN 
APPEAL ON THIS CLAIM WOULD HAVE BEEN FUTILE. 


, ane District argues that contractor has failed to show that 
an appeal would have been futile by reason of the fact that 
the appeals actually taken were not heard for a period of in 
excess of two years, since at the time the claim arose Con- 
tractor could not know that no such decision would be made 
within that period of time. 

It is true Contractor could not know that no decision 
would be made during that period of time. The fact of the 
matter is, however, that it became ultimately disclosed that 
such an appeal would have been futile. There is absolutely 
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no reason for assuming that an appeal relative to this un- 
liquidated claim would have been heard although the other 
appeals taken were not heard for in excess of two years time. 
We pointed out also, that the basis for the extension of time 
appeal included the requirement to perform work beyond 
the contract which is the basis for the claim for unliquidated 
damages. 

It is stated that it is obvious the Contractor had no inten- 
tion of filing any claims for damages until it filed this suit 
(Appellee’s Br. p. 18). This statement is unwarranted as is 
indicated by the fact that the work beyond contract require- 
ments, being ordered on October 2, 1951, Contractor in less 
than ten days thereafter and on October 9, 1951 wrote the 
Contracting Officer indicating it would proceed under pro- 
test and would make claim for the extra expense and delays 
(App. 5la; Pitf.’s Ex. 38). 


IN RELATION TO APPELLEE’S POINT 
III 


A 


THE CLAIM FOR EXTRA CONCRETE WAS GOV- 
ERNED BY SECTION 1.10 OF THE SPECIFICATIONS 
AND NOT BY ARTICLES 3 AND 5 OF THE CONTRACT. 


Article 3 deals with changes in the plans and specifica- 
tions which it provides shall be by written order of the Con- 
tracting Officer, and, if in excess of $1,000.00, subject,to 
written approval of the Commissioners (App. 39a-40a). 

Article 5 provides that “Except as otherwise herein pro- 
vided” no charge for extra will be allowed unless ordered 
pursuant to Article 3 (App. 40a). 

The District, in its argument, gives no effect to the words 
in Article 5 “Except as otherwise herein provided.” The 
fact is, it is otherwise provided by Specification Section 1.10 


wv 
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which expressly provides that “If in the opinion of the 
Engineer, the material at or below the normal grade of the 
bottom of the trench or other excavation is unsuitable for 
foundation it should be removed to such depths and widths 
as he may direct and be replaced with suitable material * * * ” 
(App. 39a). 

This provision must also be given effect. It is the excep- 
tion provided for in Article 5 and expressly grants authority. 
to the Engineer to order excavation replaced with suitable 
material for foundation purposes. 

It is a practical provision, because otherwise, every time 
there became exposed an area unsuitable for foundations, 
the work would be stopped pending issuance of a Change 
order by the Contracting Officer and approval by the Com- 
missioners. 

In the present instance, quicksand and wet clay were en- 
countered (App. 55a, R. 156). It was excavated and back- 
filled with gravel and concrete (App. 55a-56a, R. 60-61, 63- 
64, 119, 232, 233, 242, 243-244). 


B 


SPECIFICATIONS SECTION 1.10 HAS APPLICATION 
TO MATERIAL UNSUITABLE FOR FOUNDATIONS. SEC- 
TIONS 1.12 AND 1.13 HAVE APPLICATION TO EX- 
CAVATED MATERIAL AS EITHER SUITABLE OR UN- 
SUITABLE FOR BACKFILL AND SECTION 3.1 HAS AP- 
PLICATION TO GRAVEL WHEN USED FOR UNSUIT- 
ABLE BACKFILL. 


The District attempts to indicate the Engineer had no 
authority to order the use of concrete to replace materials 
unsuitable for foundations per Section 1.10. It argues that 
Section 1.10 when read with Sections 1.12, 1.13 and 3.1, in- 
dicates that the Engineer was limited to replacing materials 
unsuitable for foundations with gravel (Appellee’s Br. pp. 
21-24). 
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However, Section 1.10 deals with a different matter than 
Sections 1.12, 1.13 and 3.1. 

Section 1.10 deals with materials wnsuitable for founda- 
tions which are to be excavated and replaced “with suitable 
material”. What such suitable material is, is not defined. 

Obviously what may be suitable in one situation might not 
be suitable in another. It is common knowledge that various 
types of soil have different bearing capacities; what might be 
suitable for one foundation may not be suitable for another. 

Section 1.12 merely provides for the measurement of earth 
excavated (App. 86a). 

Section 1.13 provides for payment for earth excavated and 
the items to be covered by such payment. It provides that 
where earth excavated is suitable for use for backfilling, it 
shall be so used without additional charge; where it is not 
suitable for use as backfill, it shall be replaced by gravel 
(App. 86a). 

What is suitable for mere backfilling may be a far cry from 
- what is suitable for bearing the weight of foundations. 
Section 3.1, merely provides for the quality of gravel, the 
- manner of placing same, and the payment therefore, in those 
circumstances where the Engineer “directs that they (Ex- 
cavations) shall be refilled with gravel” (App. 87a). 

Defendant’s own Consulting Engineer, Mr. Marston, stated 
Section 1.10 did not require gravel but suitable material 
and in some instances he might have directed concrete; that 
concrete in his opinion was justified under Section 1.10; 
that the other section relating to gravel indicates what gravel 
should be used but does not require it in any particular loca- 
tion (App. Tla, R. 1073, 1076). 
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MR. JOHNSTON, WHO ORDERED CONCRETE PURSU- 
ANT TO SECTION 1.10 WAS THE ENGINEER WITHIN 
THE MEANING OF THE CONTRACT. 


The District now states, Mr. Johnston who ordered con- 
crete where unsatisfactory materials were encountered was 
not the Engineer but the “Construction Engineer” or “Chief 
Inspector” (Appellee’s Br. p. 25). 


The special conditions defines “Engineer” as follows: 


“1, Definitions—Wherever the word ‘Engineer’ is 
used in the schedule of prices, special conditions, spe- 
cial stipulations or specifications, it is understood to 
designate the Deputy Director of Sanitary Engineer- 
ing, Superintendent Sewage Treatment Plant, Engi- 
neers or Inspectors limited by the special duties en- 
trusted to them.” (App. 84a) 


The District concedes Mr. Johnston was “Construction 
Engineer”. There is no dispute, he was construction engineer 
in charge of construction in the field (App. 55a, 57, 56, R. 140- 
141). 

The District’s witness Fay testified Johnston was Con- 
struction Engineer (App. 64a, R. 780; App. 66a, R. 905) ; 
that Johnston was in field charge of the construction (App. 
66a, R. 904) ; that when Fuhrman was away, Johnston was 
in'charge (App. 66a, R. 907-908). 

The District’s witness Fuhrman stated instructions were 
regularly given to the Contractor through Johnston (App. 
79a, R. 1231). 

Being Construction Engineer, in charge of the field and 
the person through whom instructions were regularly given 
the contractor, we submit Johnston comes within the defini- 
tion of Engineer as set forth in Special Conditions. 
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WHETHER THE CLAIM FOR EXTRA CONCRETE WAS 
EXCEPTED FROM THE RELEASE WAS A QUESTION OF 
_ FACT WHICH WAS PROPERLY DECIDED IN CONTRAC- 
TOR’S FAVOR. 


Contractor, on March 17, 1952, submitted its claim for the 
extra concrete to the Contracting Officer (Pltf.’s Ex. 49, App. 
54a). 

The Contracting Officer denied the claim on March 22, 1952 
(App. 54a). 

Contractor appealed to the Commissioners from the denial 
of its claim on April 10, 1952 (App. 55a). 

After having applied for such payment, and when its ap- 
peal from the denial thereof was pending, Contractor on 
May 21, 1952 executed the release (Pitf.’s Ex. 58). 

The release excepted “claim for additional costs for extra 
work in the sum of $75,000.00 by reason of the requirement 
to * * * modify design * * *.” 

When this release was executed it was perfectly obvious 
that Contractor did not intend to release its claim for extra 
concrete work for which it had filed an appeal only shortly 
before. 

The exceptions in the release were not artfully drawn, but 
Contractor is not a lawyer. The District was well aware 
that contractor did not intend to release its claim. 

A case in point is D’Angelo v. State of New York, 7 Misc. 
(2d) 783, 166 N. Y. S. (2d) 378 (1957). 

There the contract provided that the acceptance of the 
final payment would constitute a release. Under the pro- 
cedure of the N. Y. Court of Claims, payment without release 
could be obtained by including in the action a claim for the 
conceded balance; moving for a separate hearing as to the 
contract balance and on such separate hearing obtaining a 
judgment for the balance and a severance as to the items in 
controversy. 
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Plaintiff, after having instituted its action and, while a 
motion for a separate hearing was pending, received and ac- 
cepted the final payment. 

In overruling the defense of release, the Court held that 
whether under the circumstances the acceptance of the final 
payment constituted a release was a question of fact. 


CONCLUSION 


The judgment of the trial court dismissing the first and 
second causes of action should be reversed and judgment 
directed as demanded in said causes of action. 

The judgment of the trial court on the third cause of action 
should be affirmed. 


Respectfully submitted, 


MAX E. GREENBERG, 


BERNARD J. GALLAGHER, 
Attorneys for Appellant. 


MAX E, GREENBERG, 
On the Brief 








